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PART -1

SECTION 1A - INSTRUCTION TO BIDDERS

A. GENERAL

Scope of Bid

Bhutan Power Corporation Limited (BPC),
Distribution Services, Distribution Construction
Department, Electrification Division (hereinafter
referred to as the Employer), invites sealed bid for
the  “Supply &  Construction of UG
DISTRIBUTION NETWORK for Montanga
Industrial Park, Samdrupjongkhar” involving.

(a) Engineering, manufacture, testing at works,
supply and delivery of 33 kV substation
and Line materials, handling, storage,
erection, testing and commissioning of
Substation equipment to complete the
works in all respects.

(b) Civil works involving site grading,
excavation, leveling and  finishing
foundations for equipment, structures, cable
trenches, fence and gates, as per the bill of
quantities.

(c) The overall scope of works is to construct,
erect, test and commission 5 numbers of
“33kV, 6 -Ways RMU with 2 nos. isolator
and 4 nos. VCB (with PT in two incomer),
rated 630 Amps and with O/C and E/F
protection, short time current - 20kA for 3
sec, Outdoor Type”, 1 numbers of Compact
Secondary Substation, 750kVA,
33/0.415kV, Outdoor type, 6-Ways RMU
(2 nos. isolator and 4 nos. VCB), rated 630
Amps and with O/C and E/F protection,
short time current - 20kA for 3 sec, with 1
Nos ACB - 1250 amps and 2 no. 400
Amps & 5 nos. of 200 Amps MCCB
outgoing feeders with adjustable setting,
Non - Walk in type and underground cable
network. (Hereinafter referred to as the
Works).

(d) All the works those are required for proper
functioning of the Distribution Network.

Bidders shall adhere to all the statutory regulations
of Royal Government of Bhutan while undertaking
the works.
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1.3
Eligible 2.1
Bidders

2.2
Origin of 3.1
Materials,
Equipment
and Services
Qualification 4.1

of the Bidder

The Successful bidder will be expected to complete
the Works within 7 (Seven) months from the date of
handing over of the site.

This Invitation to Bid is open to registered and
eligible for large electrical contractors who have
experience in the works of similar nature, who
fulfill the Qualification requirements given in
Clause 4 and meet the following requirements:

A bidder (including all members of a joint venture
and all sub-contractors of a bidder) shall not be
affiliated with a firm or entity

a)  which has provided consulting services to the
Employer during the preparatory stages of the
Works or of the project of which the Works
form a part, or

b)  Which has been hired (or is proposed to be
hired) by the Employer as Engineer for the
Contract.

Bidders shall provide such evidence of their
eligibility satisfactory to the Employer as the
Employer shall reasonably request.

"Origin" means the place where the materials and
equipment are mined, grown, produced or
manufactured, and from which the services are
provided. Materials and equipment are produced
when, through manufacturing, processing or
substantial or major assembling of components, a
commercially recognized product results that is
substantially different in basic characteristics or in
purpose or utility from its components.

To be qualified for award of Contract, bidders shall:

a) submit a written power of attorney authorising
the signatory of the bid to commit the bidder;
and

b) submit satisfactory evidence concerning the
following:

1. The bidder is a qualified manufacturer/
erector/ or an authorised representative of
a qualified manufacturer/erector who
regularly manufactures/erects the
equipment/ materials of the type quoted
and has adequate technical knowledge
and practical experience.

ii. The bidder has adequate financial
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iii.

1v.

V1.

vii.

Viii.

IX.

capability to meet the financial
obligations pursuant to the scope of the
works (submit copies of profit and loss
account for the past three (3) years).

The bidder does not anticipate change in
ownership during the proposed period of
work (if such a change is anticipated, the
scope and effect thereof shall be defined).
Bhutanese bidders, who wish to
participate in the tender either by
themselves or as a partner of any Joint
Venture, shall furnish a copy of  the
Valid Business License, Construction
Development Board (CDB) registration
certificate and Tax Clearance Certificate
(TCC) issued by competent authorities.
With regard to submission of Tax
Clearance Certificate, this clause is
equally applicable to other taxpaying
non-Bhutanese firms working in Bhutan.

The bidder has adequate equipment, plant
and manufacturing capacity to execute
the works within the time specified. The
evidence shall consist of written details
of the installed manufacturing capacities
and present commitments (excluding the
work under this specification) of the
bidder or his principal. If the present
commitments are such that the installed
capacity results in inadequacy of the
manufacturing capacity to meet the
requirement of  equipment/materials
corresponding to this bid then the details
of alternative arrangements made shall
also be furnished.

The bidder has adequate field service
organisation to provide the necessary
field erection and management services
required to successfully erect, test and
commission the equipment/ materials as
required under the specifications.

The bidder has established Quality
Assurance System  and  Design
Organisation to achieve high level of
equipment/ material reliability during
manufacture and installation.

The bidder should provide details of any
current litigation that he is involved with.
Submit duly signed “Integrity pact”
provided in the bidding documents.

4.2  Bids submitted by a joint venture of two or more
firms as partners shall comply with the following
requirements failing which the bids shall be treated
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4.3

4.4

as non-responsive and shall be liable for rejection:

a) the JV Agreement shall be signed so as to be
legally binding on all partners;

b) one of the partners shall be authorised to be in
charge (referred as Lead partner or partner —
in-charge); and this authorisation shall be
evidenced by submitting a power of attorney
signed by legally authorised signatories of all
the partners;

c) the partner in-charge/Lead partner shall meet
all the Technical Qualification Requirements
and each of other partners shall meet at least
25% of the technical or financial qualification
requirements;

d) the partner in charge shall be authorized to
incur liabilities and receive instructions for
and on behalf of any or all partners of the joint
venture and the entire execution of the
Contract including payment shall be done
exclusively with the partner in charge. The
partner In-charge cannot transfer his
responsibility/authority to any other partners
during the currency of the contract;

e) all partners of the joint venture shall be jointly
and severally liable for the execution of the
Contract in accordance with the Contract
terms, and a relevant statement to this effect
shall be included in the authorization
mentioned under b) above as well as in the
Form of Agreement (in case of successful bid);
and a relevant statement to this effect shall be
included in the authorization mentioned under
b) above as well as in the Form of Agreement
(in case of successful bid; and”.

f) A copy of the agreement entered into by the
joint venture partners shall be submitted with
the bid.

Bidders shall also submit proposals of work
methods and schedule, in sufficient detail to
demonstrate the adequacy of the bidders' proposals
to meet the technical specifications and the
completion time referred to in Sub-Clause 1.3
above.

Qualification will also be based on meeting all the
following minimum criteria regarding the Bidder's
general and particular experience, personnel and
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4.5

equipment capabilities and financial position as
demonstrated by the Bidder's responses in the
corresponding schedules to the Bid. The Employer
reserves the right to waive minor deviations if they
do not materially affect the capability of a Bidder to
perform the Contract.

Experience of the Contractor/ Bidder

The Bidder shall meet the following minimum
qualification criteria:

A minimum qualifying requirement is that the
Bidder should have successfully carried out, as a
prime contractor, the execution of at least two
projects of similar nature and complexity
comparable to the proposed project during the last
ten years. This experience should include the
following:

a)  Technical

i. Designed, supplied the equipment, erected,
tested and commissioned at least two (02)
projects of Medium Voltage UG Network
with Ring Main Unit (RMU) and Compact
Secondary Substations (CSS) including
civil foundation. The above works should
have been in operational for a minimum
period of three (3) years as on the date of
bid opening. The Bidder shall furnish
along with the bid, documentary evidence
like project competition and performance
certificates etc. from their Clients as a
proof of their competencies.

ii. The bidder has adequate personnel
(electrical and civil engineer) in their pay
roll.

b)  Financial

1. The bidder should have an average
annual turnover (defined as billing for
works in progress and completed) over
last three (3) years of Nu. 144.694
million.

il. The Bidder should also demonstrate that
he has access to, or available, liquid
assets unencumbered real assets, line of
credit and other financial means (inter
alia including a Guarantee or an
undertaking from a Bank or Financier)
sufficient to meet the construction cash
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One Bid per
Bidder

Cost of
Bidding

Site Visit

4.6

5.1

6.1

7.1

flow for a period of three months,
estimated as Nu. 24.116 million or
equivalent; net of the Bidder's
commitments for other contract.

The audited balance sheets for the last
Three (3) years should be submitted and
must demonstrate the soundness of the
Bidder's position, showing long term
profitability. =~ Where necessary the
Employer will make inquiries with the
Bidder's bankers.

The Bidder shall fill the above
information in Schedules given in the
bid document.

Qualification of Associate Contractors/
Manufacturers

A list of approved manufacturers whose product is
only to be supplied is enclosed in Part 2 of Volume
I.  The bidder may propose to any
manufacturer/vendors which are not mentioned in
the list of approved makes and the Employer may
approve these proposed vendors/manufacturers
subjected to factory assessment, if required.
However, the Employer reserves the right to insist
on the Contractor to supply through any Approved
Makes mentioned in the bid document. In case of
unavailability of the any make, it shall be clearly
brought out in the technical bids. The Employer
may approve alternate supplier in case of closure/
merger of the specified make.

Each bidder shall submit only one bid either by
itself, or as a partner in a joint venture or as a
responsible officer in the management of the
company. A bidder who submits or participates in
more than one bid other than alternatives pursuant
to Sub-Clause 17.1 will be disqualified.

The bidder shall bear all costs associated with the
preparation and submission of its bid and the
Employer will in no case be responsible or liable for
those costs.

The bidder is advised to visit and examine the site
of works and its surroundings and obtain for itself
on its own responsibility all information that may be
necessary for preparing the bid and entering into
contract for the works. The costs of visiting the site
shall be at the bidders own expenses and at his own
risk.

The bidder shall make appointment for site visit and
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7.2
B.
Content of 8.1
Bidding
Documents

the contact persons for the field visits shall be as
below.

Mr. Pushpa Lal Acharya,
Senior Manager,

ED, DCD, DS, Thimphu
Telephone No. 02-321846

The bidder and any of his personnel or agents will
be granted permission by the Employer to enter
upon its premises and land for the purpose of such
inspection, but only upon the express condition that
the bidder, its personnel and agents, will release and
indemnify the Employer and its personnel and
agents from and against all liability in respect
thereof and will be responsible for death or personal
injury, loss of or damage to property and any other
loss, damage, costs and expenses incurred as a
result of the inspection.

BIDDING DOCUMENTS

The bidding documents are those stated below, and
should be read in conjunction with any Addenda
issued in accordance with Clause 10.

Volume I

PART -1
Invitation for Bids

1A Instructions to Bidders

1B General Conditions of Contract
(FIDIC — E & M Works Third Edition
1987)
Reprinted with further amendments in
1992.

1C Conditions of Particular Application

PART-2

2A  Technical requirements —General

2B Technical specifications (Electrical)

2C Technical specifications (Civil)

2D Installation, testing and commissioning

2E Drawings, test certificates and O & M
manuals

2F  Contractor’s safety program

2G List of approved makes

2H Bid purpose drawings

Section 1A -8



9. Clarification
of Bidding
Documents

10. Amendment
of Bidding
Documents

9.1

10.1

10.2

Volume I1

PART -1
3A Forms and Technical information,
Forms of Bid and Bid Security,
Form of Agreement,
Forms of Performance Bank Guarantee
and Bank Guarantee for Advance
Payment.
Integrity Pact

3B Schedules of Supplementary Information
Containing Schedules — Guaranteed
Technical Particulars should be submitted
in the form of Electronic storage (CD).

PART -2
Schedule of Prices (including Bill of
Quantities) (to be filled by Bidder)

The bidder is expected to examine carefully the
contents of the Bidding documents. Failure to
comply with the requirements of bidding
documents will be at the bidder's own risk. Pursuant
to Clause 28, bids which are not substantially
responsive to the requirements of the bidding
documents will be rejected.

A prospective bidder requiring any clarification of
the bidding documents may notify the Employer in
writing or by facsimile at the Employer's address
indicated in the Invitation to Bid. The Employer
will respond to any request for clarification, which
it receives earlier than 14 days prior to the deadline
for submission of bids. Copies of the Employer's
response will be forwarded to all the bidders,
including a description of the enquiry.

However, bidders shall not be allowed to seek any
clarifications on the bidding documents in person or
through any verbal communications.

At any time prior to the deadline for submission of
bids, the Employer may, for any reason, whether at
its own initiative or in response to a clarification
requested by a prospective bidder, or based on the
proceedings of the pre-bid conference modify the
bidding documents by issuing addenda.

Any addendum thus issued shall be part of the
bidding documents pursuant to Sub-Clause 8.1, and
shall be communicated by the Employer in writing
or email or by fax to all the Bidders. Prospective
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10.3

bidders shall acknowledge receipt of each
addendum by fax to the Employer.

To afford prospective bidders reasonable time in
which to take an addendum into account in
preparing their bids, the Employer may extend the
deadline for submission of bids, in accordance with
Clause 21.

C. PREPARATION OF BIDS

11. Language of Bid 11.1
12. Documents 12.1
comprising
the Bid
12.2
12.3

The bid, and all correspondence and documents,
related to the bid, exchanged between the bidder
and the Employer shall be written in the English
language. Supporting documents and printed
literature furnished by the bidder may be in another
language provided they are accompanied by an
accurate translation of the relevant passages in the
English language, in which case, for purposes of
interpretation of the bid the English translation shall
prevail.

The bidder shall submit Technical and Price Bids
separately. Technical bid will be opened first and
evaluated. Price bid shall be opened only after the
technical bid of a bidder is found acceptable.

Technical bid shall comprise of the following:

Technical Bid form, integrity pack, Appendix to
Bid, Bid security, the information on eligibility and
qualification,  schedules  of  supplementary
information including those for alternatives, where
proposed by the bidder and any other materials
required to be completed and submitted by Bidders
in accordance with these Instructions to Bidders.
The documents listed in Volume II, Part 1 shall be
filled in without exception, subject to extensions
thereof in the same format. The Technical Bid Form
and Appendix to Bid shall be without any price
information. The Bidder shall also submit soft copy
of Schedules along with the bid.

Technical bids containing any price and other
commercial terms other than deviations to the
terms will be rejected.

Price bid shall comprise the following:

Price Bid form and Appendix to Bid, priced Bill of
Quantities, Price Bids for alternatives where
proposed by the bidder and any other material
required to be completed and submitted by Bidders
in accordance with these Instructions to Bidders.
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13.

Bid Prices

13.1

13.2

13.3

13.4

Unless stated otherwise in the Bidding documents,
the Contract shall be for the whole Works as
described in Sub-Clause 1.1, based on prices
submitted by the bidder.

The Bidder must quote unit Free at Site (FAS)
prices of all items (alongwith Ex-works prices) for
delivery of items to the actual site of erection
including any storage, carriage (during transit and at
site) by head load (if any) charges etc. as may be
necessary. The unit FAS price shall comprise of the
following components:

Ex-works price, packing and forwarding charges,
railway freight, transport charges to actual work
site, storage as where necessary, charges for transit
insurance against all risks and storage after receipt
of equipment at destination stores, all taxes and
duties and levies. Insurance of
materials/equipment/goods at site is a mandatory
requirement of the Royal Govt. of Bhutan.

The bidder shall fill in rates and prices for all items
of the Works described in the Bill of Quantities.
Items against which no rate or price is entered by
the bidder will not be paid for by the Employer
when executed and shall be deemed covered by the
other rates and prices in the Bill of Quantities.

All duties, taxes and other levies payable by the
Contractor in Bhutan under the Contract, or any
other clause, as of the date 28 days prior to the
deadline for submission of bids shall be included in
the rates and prices and the total bid price submitted
by the bidder, and the evaluation and comparison of
bids by the Employer shall be made accordingly. It
is the responsibility of the Bidder to ascertain the
value of applicable tax rates (Bhutan Sales Tax and
/ or Customs Duty and or any other applicable taxes
/ duties) for various items under Price Schedule and
indicate the same in the price schedules. It shall be
noted that payment towards such taxes / duties in
Bhutan, will be limited to the value obtained by
using the rate quoted in the Bid, unless there is any
change in rates notified by relevant authorities after
the date 28 days prior to the submission of Bids. In
the event of such change by relevant authorities, the
differential amount (increase or decrease) will be
based on the differential rates between revised
notified value and the maximum of (i) the rates
assumed by the Bidder in its offer and (ii) the actual
rate prevalent at the time 28 days prior to the due
date of bid submission.
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14. Currency of
Bid and
Payment

15.  Bid Validity

16. Bid Security

13.5

14.1

15.1

15.2

16.1

16.2

The rates and prices quoted by the bidder shall not
be subject to adjustment during the performance of
the Contract in accordance with Clause 31 of the
Conditions of Contract.

The unit rates and the prices shall be quoted by the
bidder entirely in Bhutanese Ngultrum and the
payment will be made in Bhutanese Ngultrum.
Payment in other foreign currencies is not allowed.
There will be no variation in prices for imported
goods due to exchange rate fluctuations.

Bids shall remain valid up to July 27, 2021.

In exceptional circumstances, prior to expiry of the
original bid validity period, the Employer may
request that the bidders extend the period of validity
for a specified additional period. The request and
the responses thereto shall be made in writing or by
fax. A bidder may refuse the request without
forfeiting its bid security. A bidder agreeing to the
request will not be required or permitted to modify
its bid, but will be required to extend the validity of
its bid security for the period of the extension, and
in compliance with Clause 16 in all respects.

The bidder shall furnish, as part of its bid, a bid
security in the amount of Nu. 1,126,000.00
(Ngultrum one million one hundred twenty six
thousand only).

The bid security shall, at the bidder's option, be in
the form of a banker's certified cheque, cash
warrant, standby letter of credit or bank guarantee
from a reputable financial institution in Bhutan or
counter guaranteed by a reputable financial
institution in Bhutan and should be enforceable &
encashable in Bhutan. The bid security shall be
drawn in favor of Director, Finance & Accounts
Services, Bhutan Power Corporation Limited,
Thimphu, Bhutan, payable at Bank of Bhutan,
Thimphu. The format of the bank guarantee shall be
in accordance with the sample form of bid security
included in Part 1 in Volume 2. Letters of credit and
bank guarantees issued, as surety for the bid shall be
valid up to August 26, 2021.

All the Bank Guarantees or securities/sureties
associated with this tender like Bid Security,
Performance Security etc. provided by the bidder
shall be either from a Bank/Financial Institution in
Bhutan or a Bank/Financial Institution outside
Bhutan with a correspondent Financial Institution
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17.

18.

Alternative
Proposals by
Bidders

Pre- Bid Meeting

16.3

16.4

16.5

16.6

17.1

18.1

18.2

located in Bhutan to make these enforceable. This is
a pre-requisite for the Bid to be considered
responsive. Bid not conforming to this requirement
shall be treated as non-responsive resulting in
outright rejection of the Bid.

Any bid not accompanied by an acceptable bid
security shall be rejected by the Employer as non-
responsive.

The bid securities of unsuccessful bidders shall be
returned after signing of the Contract, in any case
not later than the expiration of the period of bid
security validity.

The bid security of the successful bidder will be
returned upon furnishing required performance
security and signing of the Contract by bidder.

The bid security may be forfeited

a) if the bidder withdraws its bid during the
period of bid validity; or

b)  if the bidder does not accept the correction of
its bid price, pursuant to Sub-Clause 29.2; or

¢) in the case of a successful bidder, if he fails
within the specified time limit to

1. sign the Agreement, or
il. furnish the required performance
security.

Bidders wishing to offer technical alternatives to the
requirements of the bidding documents must first
price the Employer's design as described in the
bidding documents and shall further provide all
information necessary for a complete evaluation of
the alternative by the Employer, including
drawings, design calculations, technical
specifications, breakdown of prices, and proposed
construction methods. Only the technical
alternatives, if any, of the lowest evaluated bidder
conforming to the basic technical requirements shall
be considered by the Employer for adoption, at the
sole discretion of the Employer.

Delete
The bidder is requested to submit any questions in

writing or by fax, to reach the employer not later
than fourteen days before the bid submission date.
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19. Format and 19.1
Signing of
Bid
19.2
19.3
D.
20. Sealing and 20.1
Marking of Bids
20.2
20.3

The bidder shall prepare one original and two
copies of the Bid documents (both Technical and
Price) comprising the bid as described in Clause 12
of these Instructions to Bidders, bound with the
volume containing the Form of Bid, and clearly
marked "ORIGINAL" and "COPY" as appropriate,
on both the bids. In the event of discrepancy
between them, the original shall prevail.

The original and all copies of the Technical and
Price bids shall be typed or written in indelible ink
(in the case of copies, photostats are also
acceptable) and shall be signed by a person or
persons duly authorised to sign on behalf of the
bidder, pursuant to Sub-Clause 4.1 a) or 4.2 b), as
the case may be. All pages of the bid where entries
or amendments have been made shall be initialed by
the person or persons signing the bid.

The Technical and Price bids shall contain no
alterations, omission or additions, except those to
comply with instructions issued by the Employer, or
as necessary to correct errors made by the bidder, in
which case such corrections shall be initialed by the
person or persons signing the bid.

SUBMISSION OF BIDS

The bidder shall seal the original and each copy of
the Technical bid in an inner and an outer envelope,
duly marking the envelopes as "TECHNICAL BID
- ORIGINAL" and "TECHNICAL BID - COPY".

The bidder shall seal the original and each copy of
the Price bid in an inner and an outer envelope, duly
marking the envelopes as "PRICE BID-
ORIGINAL" and "PRICE BID - COPY".

The inner and outer envelopes shall

a)  be addressed to the Employer at the following
address :

General Manager,
Distribution Construction Department,
Distribution Services,
Bhutan Power Corporation Limited,
Thimphu, Bhutan.

Phone: (975) (2) 335931

Fax :(975) (2) 321847

Section 1A - 14



21.

22.

23.

Deadline for
Submission of
Bids

Late Bids

Modification
and Withdrawal
of Bids

20.4

20.5

21.1

21.2

22.1

23.1

23.2

b)  bear the following identification:

Bids for the “SUPPLY & CONSTRUCTION
OF UG DISTRIBUTION NETOWORK
FOR MONTANGA INDUSTRIAL PARK,
SAMDRUPJONGKHAR.

Bid Reference Number :
BPC/DS/DCD/ED/C-06
DO NOT OPEN BEFORE:
30.03.2021, 14:15 hours

In addition to the identification required in Sub-
Clause 20.3, the inner envelope shall indicate the
name and address of the bidder to enable the bid to
be returned unopened in case it is declared "late"
pursuant to Clause 22.

If the outer envelope is not sealed and marked as
above, the Employer will assume no responsibility
for the misplacement or premature opening of the
bid.

Bids must be received by the Employer at the
address specified above no later than 13:00 hours
on 30.03.2021.

The Employer may, at his discretion, extend the
deadline for submission of bids by issuing an
addendum in accordance with Clause 10 in which
case all rights and obligations of the Employer and
the bidders previously subject to the original
deadline will thereafter be subject to the deadline as
extended.

Any bid received by the Employer after the deadline
for submission of bids prescribed in Clause 21 will
be rejected and returned unopened to the bidder.

The bidder may modify or withdraw its bid after bid
submission, provided that written notice of the
modification or withdrawal is received by the
Employer prior to the deadline for submission of
bids.

The bidder's modification or withdrawal notice shall
be prepared, sealed, marked and delivered in
accordance with the provisions of Clause 20, with
the outer and inner envelopes additionally marked
"MODIFICATION" or "WITHDRAWAL", as
appropriate. A withdrawal notice may also be sent
by fax but must be followed by a signed
confirmation copy.
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24. Bid Opening

25. Opening of Price
Bids

23.3

23.4

No bid may be modified by the bidder after the
deadline for submission of bids.

Withdrawal of a bid during the interval between the
deadline for submission of bids and the expiration
of the period of bid validity specified in the Form of
Bid may result in the forfeiture of the bid security
pursuant to Clause 16.6.

BID OPENING AND EVALUATION

24.1

24.2

24.3

24.4

25.1

25.2

The Employer will open the Technical bids,
including modifications made pursuant to Clause
23, in the presence of bidders' representatives who
choose to attend, at 14:15 hours on 30.03.2021 at
the Conference Hall of BPC, Thimphu.

Bidders or their authorized representatives only,
shall be allowed to attend the bid opening. The
bidder’s representative attending the bid opening
shall have an authorization letter from the bidder,
without which the representative shall not be
permitted to attend the bid opening. Each bidder
will be allowed only one representative to attend the
bid opening. The bidders' representatives who are
present shall sign an attendance sheet evidencing
their attendance.

Envelopes marked "WITHDRAWAL" shall be
opened and read out first. Bids for which an
acceptable notice of withdrawal has been submitted
pursuant to Clause 23 shall not be opened.

The bidders' names, bid modifications and
withdrawals, the presence or absence of bid
security, and such other details as the Employer
may consider appropriate, will be announced and
recorded by the Employer at the opening. The
bidder's representatives will be required to sign the
record.

The Employer shall prepare, besides the record of
bid opening, minutes of the bid opening, including
the information disclosed to those present in
accordance with Sub-Clause 24.3.

After the technical evaluation, the price bids of
technically qualified Bidders shall be opened on
such other date to be informed to the technically
qualified bidders.

The Price envelopes of only the technically
responsive bidders shall be opened. The Price
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25.3
26. Process to be 26.1
Confidential
27. Clarification 27.1
of Bids
28. Preliminary 28.1
Examination
of Bids and
Determination
of Responsiveness
28.2

envelopes of technically non-responsive bidders
shall be returned unopened to respective Bidders.

The names of responsive Bidders, their bid prices,
the total amount of each, any discount shall be
announced and recorded by the Employer at the bid
opening. Any bid price, discount or alternative bid
price which is not read out and recorded at bid
opening will not be taken in account in bid
evaluation. The Bidders’ representatives who are
present shall sign an attendance sheet evidencing
their attendance.

Information  relating to the examination,
clarification, evaluation and comparison of bids and
recommendations for the award of a contract shall
not be disclosed to bidders or any other persons not
officially concerned with such process until the
award to the successful bidder has been announced.
Any effort by a bidder to influence the Employer's
processing of bids or award decisions may result in
the rejection of the bidder's bid.

To assist in the examination, evaluation and
comparison of bids, the Employer may, at its
discretion, ask any bidder for clarification of its bid,
including technical data and breakdown of unit
rates. The request for clarification and the response
shall be in writing or by fax, but no change in the
price or substance of the bid shall be sought, offered
or permitted except as required to confirm the
correction of arithmetic errors discovered by the
Employer in the evaluation of the bids in
accordance with Clause 30.

Prior to the detailed evaluation of bids, the
Employer will determine whether each bid 1) meets
the eligibility criteria; ii) has been properly signed;
iii) is accompanied by the required securities; iv) is
substantially responsive to the requirements of the
bidding documents; and V) provides any
clarification and/or substantiation that the Employer
may require pursuant to Clause 27.

A substantially responsive bid is one, which
conforms to the terms, conditions and specifications
of the bidding documents, without material
deviation or reservation. A material deviation or
reservation is one i) which affects in any substantial
way the scope, quality or performance of the
Works; ii) which limits in any substantial way,
inconsistent with the bidding documents, the
Employer's rights or the bidder's obligations under
the Contract; or iii) whose rectification would affect
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28.3
29. Correction of 29.1
Errors
29.2
30. Evaluation 30.1
and Comparison
of Bids
30.2

unfairly the competitive position of other bidders
presenting substantially responsive bids.

If a bid is not responsive, it will be rejected by the
Employer, and may not subsequently be made
responsive by correction or withdrawal of the non-
conforming deviation or reservation.

Bids determined to be substantially responsive will
be checked by the Employer for any arithmetic
errors. Arithmetic errors will be rectified on the
following basis. If there is a discrepancy between
the unit rate and the total cost per item that is
obtained by multiplying the unit rate and quantity,
the unit rate shall prevail and the total cost per item
will be corrected unless in the opinion of the
Employer there is an obvious misplacement of the
decimal point in the unit rate, in which case the total
cost per item as quoted will govern and the unit rate
corrected. If there is a discrepancy between the total
bid amount and the sum of total costs per item, the
sum of the total costs per item shall prevail and the
total bid amount will be corrected.

The amount stated in the Form of Bid will be
adjusted by the Employer in accordance with the
above procedure for the correction of errors and,
shall be considered as binding upon the bidder. If
the bidder does not accept the corrected amount of
bid, its bid will be rejected, and the bid security may
be forfeited in accordance with Sub-Clause 16.6 (b).

The Employer will evaluate and compare only the
bids determined to be responsive in accordance with
Clause 28.

In evaluating the bids, the Employer will determine
for each bid the Evaluated Bid Price by adjusting
the Bid Price as follows :

a)  making any correction for errors pursuant to
Clause 29;

b) excluding Provisional Sums and the
provision, if any, for Contingencies in the
Summary Bill of Quantities, but including
Daywork, where priced competitively;

c¢) making an appropriate adjustment for any
other acceptable variations, or deviations; and

d) applying any discounts offered by the bidder
for the award.
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30.3

30.4

30.5

30.6

F.

31. Award 31.1

32. Employer's 32.1
Right to
Accept any
Bid and to
Reject any
or all Bids

The Employer reserves the right to accept or reject
any variation or deviations. Variations, and other
factors, which are in excess of the requirements of
the bidding documents or otherwise result in the
accrual of unsolicited benefits to the Employer shall
not be taken into account in bid evaluation.

The estimated effect of the price adjustment
provisions of the Conditions of Contract, applied
over the period of execution of the Contract, shall
not be taken into account in bid evaluation.

When the prices in the particular bid appear
abnormally low (below 10% of the Analyzed
Market Value) or the bid appears seriously
unbalanced as determined, the Employer shall seek
written explanations from the bidder submitting the
low or seriously unbalanced bid and shall request
the bidder an analysis of rates of the relevant items.
Based on the bidder’s written explanation, decision
shall be taken to reject/accept the abnormally low or
seriously unbalanced bids.

When the prices in the particular bid appear
abnormally high (above 10% of the Analyzed
Market Value), the Employer shall seek written
explanations from the bidder submitting the high
bid and shall request the bidder an analysis of rates
of the relevant items. Based on the bidder’s written
explanation, decision shall be taken to reject/accept
the abnormally high bids.

AWARD OF CONTRACT

Subject to Clause 32, the Employer will award the
Contract to the bidder whose bid has been
determined to be substantially responsive to the
bidding documents, provided that such bidder has
been determined to be i) eligible in accordance with
the provisions of Sub-Clause 2.1; and ii) qualified
in accordance with the provisions of Clause 4.

It is not binding on the Employer to place order on
the lowest (evaluated) priced Bid. The reasonability
of prices will be duly considered in the evaluation.

Bids will be rejected if:
a) Technical bid contains price/commercial
terms.

b) Any conditional bids.

c) Bids that do not comply with completion
time stated in Clause 1.3.

d) Deviations to commercial and payment terms
are taken by the Bidder.
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33. Notification of
Award

34. Signing of
Agreement

35. Performance
Security

36. Fraud & Corruption

32.2

33.1

33.2

333

34.1

34.2

35.1

35.2

36.1

Notwithstanding Clause 31, the Employer reserves
the right to accept or reject any bid, and to annul the
bidding process and reject all bids, at any time prior
to award of Contract, without thereby incurring any
liability to the affected bidder or bidders or any
obligation to inform the affected bidder or bidders
of the grounds for the Employer's action.

Prior to expiration of the period of bid validity
prescribed by the Employer, the Employer will
notify the successful bidder by fax confirmed by
registered letter that its bid has been accepted. This
letter (hereinafter called the "Letter of Acceptance")
shall name the sum which the Employer will pay
the Contractor in consideration of the execution,
completion and maintenance of the Works by the
Contractor as prescribed by the Contract
(hereinafter and in the Conditions of Contract called
"the Contract Price").

The notification of award will constitute the
formation of the Contract.

Upon furnishing by the successful bidder of a
performance security, the Employer will promptly
notify the other bidders that their bids have been
unsuccessful.

At the same time that the Employer notifies the
successful bidder that its bid has been accepted, the
Employer will intimate the date of signing of the
agreement to the Bidder.

The Agreement shall be signed within twenty eight
(28) days of receipt of Letter of Acceptance from
the Employer.

Within twenty eight (28) days of receipt of the
Letter of Acceptance from the Employer, the
successful bidder shall furnish to the Employer a
performance security in an amount of ten (10)
percent of the Contract Price in accordance with the
Conditions of Contract. The form of performance
security provided in Part -1 of Volume II of the
bidding documents shall be used.

Failure of the successful bidder to comply with the
requirements of Clauses 34 or 35 shall constitute
sufficient grounds for the annulment of the award
and forfeiture of the bid security.

It is Royal Government of Bhutan’s (RGoB) policy
to require that Employers, Bidders, Suppliers,
Contractors and their Subcontractors observe the
highest standards of ethics during the procurement
and execution of contracts. In pursuance to this
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policy the Employer/RGoB:

(a) defines, for the purposes of this provision, the
terms set forth below as:

(b)

(c)

(@)

(i)

(iii)

(iv)

™)

“corrupt practice” is the offering, giving,
receiving or soliciting, directly or
indirectly, of anything of value to influence
improperly the actions of another party;
“fraudulent practice” is any intentional act
or omission, including a misrepresentation,
that knowingly or recklessly misleads, or
attempts to mislead, a party to obtain a
financial or other benefit or to avoid an
obligation;

“collusive practice” is an arrangement
between two or more parties designed to
achieve an improper purpose, including to
influence improperly the actions of another
party’

“coercive practice” is impairing or harming,
or threatening to impair or harm, directly or
indirectly, any party or the property of the
party to influence improperly the action of a
party;

“obstructive  practice” is  deliberately
destroying, falsifying,  altering  or
concealing of evidence material to the
investigation or making false statements to
investigators in order to materially impede
any investigation into allegations of a
corrupt, fraudulent, coercive or collusive
practice; and/or threatening, harassing or
intimidating any party to prevent it from
disclosing its knowledge of matters relevant
to investigation or from pursuing the
investigation; or acts intended to materially
impede the exercise of the inspection and
audit rights of the Employer or any
organization or person appointed by the
Employer.

will reject a proposal for award if it
determines that the bidder recommended for
award has, directly or through an agent,
engaged in corrupt, fraudulent, collusive,
coercive or obstructive practices in
competing for the contract in question.

will sanction a firm or an individual,
including declaring them ineligible, either
indefinitely or for a stated period of time, to
be awarded a contract if it at any time
determines that they have, directly or
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through an agent, engaged in corrupt,
fraudulent, collusive, coercive or obstructive
practices in competing for, or in executing
contract;

(d) will have the right to require that a provision
be included in the bidding documents and in
contracts, requiring bidders, suppliers,
contractors and their subcontractors to
permit the Employer, any organization or
person appointed by the Employer and/or
any relevant RGoB agency to inspect their
accounts and records and other documents
relating to the bid submission and contract
performance and to have them audited by
auditors appointed by the Employer;

(e) requires that bidders, as a condition to
admission to eligibility, execute and attach
to their bids an Integrity Pact Statement in
the form provided in the Instructions to
bidders.

® will report any case of corrupt, fraudulent,
collusive, coercive or obstructive practice to
relevant RGoB agencies, including but not
limited to the Anti-Corruption Commission
(ACC) of Bhutan, for necessary action in
accordance with the statutes and provisions
of the relevant agency.
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The Employer

The Engineer

Time for
Completion

Ruling Language
Day to Day

Communications

Program to be
Furnished

Electricity, Water,
Gas and Other
Services

Employer’s
Equipment

Working Hours

Delay in
Completion

Prolonged Delay

PREAMBLE

Sub-Clause 1.1.12.
The Employer is Bhutan Power Corporation Limited, Distribution
Services, Distribution Construction Department.

Sub-Clause 1.1.15.
The Engineer is as appointed by BPC for the works.

Sub-Clause 1.1.35.
Time for Completion is 7 months from the date handing over of
the site.

Sub-Clause 5.1.
The version in English language (ruling language) shall prevail.

Sub-Clause 5.2.
The language for day to day communications is English.

Sub-Clause 12.1.
The program must be submitted in the form of MS Project.

Sub-Clause 14.3.

The Contractor shall make his own arrangements for the required
services related to electricity including extension of temporary
lines, internal wiring, water, stores from relevant authorities. BPC
shall provide liasioning assistance only. All the costs incurred
against these services shall be borne by the Contractor.

Sub-Clause 14.4.

The following Employer’s equipment is available for use by the
Contractor under the Employer’s operation:

The clause is not applicable. The Contractor shall make his own
arrangements for all the related equipments required for the
project.

Sub-Clause 18.3.

It shall be as per the Labour Laws of Bhutan. The normal working
hours are: 8 am to 6 pm. Sundays are considered the days for rest.
Also refer Conditions of Contract Part II Special Conditions

Sub-Clause 27.1.

Failure to meet the Time for Completion entitles the Employer to
levying Liquidity Damage as follows:

Refer Conditions of Contract Part IT Special Conditions.

Sub-Clause 27.2.

Maximum amount recoverable from the Contractor by the
Employer:
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Terms of Payment

Payment in
Foreign
Currencies

Rates of
Exchange

Payment against
Provisional Sums

Maximum
Liability

Insurance
of Works

Third Party
Liability

Payment on
Termination for
Employer’s
Default

Labour, Materials
and Transport

Notices to
Employer
and Engineer

Not stated and will be recovered as detailed in Clause 27.2.

Sub-Clause 33.1.

The terms of payment shall be as indicated in Conditions of
Contract Part IT Special Conditions. The time of payment shall be
45 days from the date of submission of bills and proper documents
as mentioned in clause 33.1 and 33.2 of the special conditions.

Sub-Clause 35.1.
Payment in foreign currencies shall be arranged as follows:
Clause is not applicable.

Sub-Clause 35.3.
The rates of exchange for the purpose of the Contract are:
Clause is not applicable.

Sub-Clause 36.4.
The percentage to be applied to Provisional Sums shall be Sums.
Clause is not applicable.

Sub-Clause 42.2.
The maximum liability of the Contractor to the Employer shall be:
Contract Price.

Sub-Clause 43.1.

The deductible limit in the insurance cover of the Works shall not
exceed : Deductible limit is not applicable. The Contractor shall
insure the Works to cover full amount.

Sub-Clause 43.1. (a)

The additional risks to be insured are: Nil.

Sub-Clause 43.3.

The amount of insurance against third party liability taken out by
the Contractor shall not be less than: Nu. One (1) hundred
Thousand.

Sub-Clause 46.3.

The additional amount payable by the Employer on termination
shall not exceed:

Clause is not applicable.

Sub-Clause 47.1.
Clause is not applicable.

Sub-Clause 49.2.

The address of the Employer for notice is:
General Manager,

Distribution Construction Department,
Distribution Services,

Bhutan Power Corporation Limited,
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Applicable Law

Procedural Law
for Arbitration

Language and
Place of
Arbitration

Thimphu, Bhutan.
Telephone : +975 — 2- 335931
Fax :+975-2- 321847

The address of the Engineer for notices is:

Sr. Manager,

Electrification Division,

Distribution Construction Department,

Distribution Services,

Bhutan Power Corporation Limited,

Thimphu, Bhutan.

Telephone - +975 — 2- 321846, Fax — +975-2-321847

Sub-Clause 51.1.
The applicable law is Bhutanese law.

Sub-Clause 51.2.
The procedural law for arbitration is as per prevalent laws in
Bhutan.

Sub-Clause 51.3.

The language of arbitration is English language.
The place of arbitration is Thimphu, Bhutan.
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PREAMBLE

= &

This Preamble must be completed in all cases¥eferring o completed schedules
where appropriate. When completed, this Préamble, the General Conditions,
Specification, Employer’s and Contractor's Drawmgsc Schedules and other
documents can constitute a contract on the basis of the General Conditions in
Part I If this is nat what is required, Part [ must also be completed.

The Employer Sub-Clause 1.1.12. i

- The Employer is e
The Engineer Sub-Clause 1.1.135.
The Engineer is _
. : a
a-.
for Completion Sub-Clause 1.1.35.

“The Time for Completionis, .—————— days from the Commencement Date.

itractor’s Profit Sub-Clause 1.6.

ST

. The percentage to cover prohl fit entitlement, where appropriate, is

%,
'l +
uling Language Sub-Clause 5.1.
. Theversionin language (ruling language) shail prevail.
E)ay.tc.o Day Sub-Clause 5.2
ommunications The language for day to day communications is
__ogramme to be . Sub-Clause 12.1.

Fu rnishe_d

The Programmemust be submitted in the form of

-

lectricity Water,
Gas and Other . : .
i e Supplies on the Site are:

a. Electricity:

Sub-Clause 14.3.

b. Water:
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Sub-Clause 43.1.
The deductible limits in the insurance cover of the Wdrks shall

not exceed

Sub-Clause 43.1. (a)

The additional risks to be insured are:

Sub-Clause 43.3.

The amount of insurance against third party |lablh(V taken out by the Contractor
shall not be less than:

Sub-Clause 46'.3.

~ The additional amount payable b'y;\hc Employer on termination

shall not exceed: o

Sub-Clause’ 47.1.

The method of calculating adjustments for changes in costs shall be:

Sub-Clause 49.2.

The address of the Employer for notices is:

The address of the Engineer for notices is:

Sub-Clause 51.1.

Theapplicablelawis law.

Sub-Clause 31.2.

The procedural faw for arbitration is

Sub-Clause 31.3.

Thelanguaeeofarbixralionis — language.
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PART |I: GENERAL CUNULITUNDYS,

Definitions and Interpretations

Definitions 1.1 Inthe Contract (as hereinafter defined) the following words and expressions shall

have the meanings hereby assigned to them:

1.1.1  “Commencement Date’’ means whichever is the latest of:

i) the date specified in the Preamble as the date for commencement of the Works .
or the date when the Contractor receives:

1Y

g ;
ii) such payment in advance of the commencement of the Works as may be
specified in the terms of payment, or

iii) notice of the issue of any import licence necessary for commencing
performance of the Contract, or

iv) notice that any legal requirements necessary for the Contract to enter into
force have been fulfilled, or

v) notice that any necessary financial or administrative requirements specified in
Part I as conditions precedent to commencement have been fulfilled.

-\

. s
1.1.2 ‘‘Condition$’  means the Preamble to and these Conditions of Contract, Parts |

and II.

1.1.3  “‘Contract’’ means the agreement between the Employer and the Contractor for

the execution™-of the Works incorporating the Conditions, Specification,
Employer’s- Drawings and Contractor’s Drawings, priced and completed
Schedules, Tender, Letter of Acceptance and such further documents as may be
-expressly incorporated by the Letter of Acceptance.

1.1.4 . “‘Contract -Ag‘r‘cei"nén't?" means the document recording the terms of the Contract

between the Employer and the Contractor.

-1.1.5 “‘Contract Price’" means the sum stated in the Letter of Acceptance as payable to
- the Contractor for the execution of the Works.

1.1.6 *‘Contractor’’ means the person whose tender has been accepted by the Employer

and the legal successors in title to the Contractor but not (except with.the consent
-of the Employer) any assignee of the Contractor. )

1.1.7 “‘Contractor’s Drawings’’ means all drawings, samples, patterns, models and

operation ‘and’ maintenance.-manuals to be submitted by the Contractor in
accordance with Clause 6.

1.1.8 “‘Contractor's-Equipment’’ means all appliances or things of whatsocver nature

required for the purposcs of the Works but does not include Plant.

1.1.9 . ““Contractor's Risks'' mcans the risks defined in Sub-Clause 37.3.

1.1.10 “‘Defccts Liability Certificate’” mcans the certificate to be issued by the Engincer

to the Contractor in accordance with Sub-Clause 30.11.

1.1.11 ““Dcfects Liability Period’ means one year or the period stated in Part 1

following taking over, during which the Contractor is responsible for making
good defects and damage in accordance with Clause 30.

|
1.1.12 “Employer’” means the person named as such in the Preamble and the legal ;

successors in title to the Employer but not (except with the consent of the .
Contractor) any assignee of the Employer.

FIDIC 1987
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“Employer’s Drawings’’ means all thedrawings and information provided by the
Employer or the Engincer to the Contractor under the Contract.

“Employer’s Risks'' means those risks defined in Sub-Clause 37.2.

“Engineer”” means the person appointed by the Employer to act as Engineer for
the purposes of the Contract and designated as such in the Preamble.

““Engineer’s Representative’’ means any representative of the Engineer
appointed from time to time by the Engineer under Sub-Clause 2.2.

‘“‘Final Certificate of Payment’, means the certificate to be issued by the
Engineer to the Employer in accordance with Sub-Clause 33.10.

‘“‘Force Majeure'’ has the meaning assigned to it under Sub-Clause 44.1.

“Foreign Currency'’ means a currency of a country other than that in which
Plantis to bc installed. :

“*Gross MlSCOﬂd\]C[” means any adt or omission of the Contractor in violation of
the most elementary rules of diligence which a conscientous contractor in the
same position and under the same circumstances would have followed.

““Letter of Acccptance means the formal acceptance by the Employer of the

Tender incorporating any adjustments or variations to the Tender agreed
between the Employer and the Contractor.

“‘Performance Security’® means the security to be provided by the Contractor in
accordance with Sub-Clause 10.1. for the due performance of the Contract.

*“Plant”’ means machinery, apparatus, materials and all things to be provided
under the Contract for incorporation in the Works. -

“‘Programme’’ means the Prbgramme to be submitted by the Contractor in
accordance with Sub-Clause 12.1. and any approved revisions thereto.

“‘Provisional Sum’' means a sum, described as such for the execution of work or

for the supply of goods or services, to be used in accordance with Sub-Clause
36.1.

““Risk Transfer Date’’ means the date when the risk of loss of or damage to the
Works passes from the Coatractor to the Employer in accordance with

.Sub-Clause 39.1.-

‘‘Schedule of Prices’* means the completed and priced Schedule of Prices, or any
part or individual schedule thereof, submitted by the Contractor with his Tender
and forming a part of the Contract documents.

‘“‘Section’” means a part of the Works specifically identified as such in the
Coutract,

‘‘Site”” means the place or placcs, provided or made available by the Employer
where work is to be done by the Contractor or to which Plant is to be delivered,
together with so much of the area surrounding the same as the Contractor shall

with the consent of the Employer use in connection with the Works otherwise
than merely for the purposes of access.

“‘Specification’” means the specification of the Works included in the Contract
1d any modification thereof made under Clause 31,
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1.1.34
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1.1.36

1.1.37

1.2
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1.4

1.5

1.6

1.7

2.1

Contract for any part of the Works, or any person 10 whom any part ol the
Contract has been subcontracted with the consent of the Engineer, and the
Subcontractor’'s legal successors in titie but

not any assignee af the
Subcontractor.

“Taking-Over Certificate’” means the certificate to be given by the Engineer to
the Coutractor in accordance with Clause 29.

“Tender’ means the Contractor's priced offer to'the Employer for the execution
of the Works.

“Tests on Completion’ means the tests specified in the Contract or otherwise
agreed by the Engineer and the Contractor to be performed before the Works are
taken over by the Employer.

“Time for Completion'" means the time stated in the Preamble {or completing
the Works or any Section thereof and passing the Tests on Completion calculated
from the Commencement Date unless extended in accordance with Clause 26.

“Variation Order’ means any written arder, identified as such, issued to the
Contractor by the Engineer undcr‘\Sub-Clause < 1SR

““Works"" means all Plant to be prdvided and work to be done by the Contractor
under the Contract.

The headings and titles in these Conditions-shail not be deemed part thereof or be
taken into consideration in the interpretation or construction of the Contract.

Words importing persons ot parties shall include firms and corporations and any
organisation having legal capacity.

Words importing the singular only also include the plural and vice versa where the
context requires.

Wherever in the Contract provision is made for a communication to be *‘written'”
or “in writing” this means any hand-written, type-written or printed
communication, including telex, cable and facsimile transmission.

Wherever in the Contract provision is made {or the giving of notice, consent or
approval by any person, such consent or approval shall not be unreasonably
withheld. Unless otherwise specified, such notice, consent or approval shall be in
writing and the word “‘notify’" shall be construed accordingly.

Whenever by these Conditions the Contractor is entitled to be paid cost, such cost
shall be properly incurred and shall include any overhead charges properly
allocable thereto but not prefit unless so stated. Any profit entitlement shall be
added to cost at the percentage stated in the Preamble.

In these Conditions ‘*day’” means calendar day and *‘year” means 365 days.
Engineer and Engineer’s Representative

The Engineer shall carry out the duties specified in the Contraci.

If the Engineer is required, under the terms of his appointment by the Employer,
Lo obtain the specific approvat of the Employer before carrying out any of these
duties, full particulars of such requirements shall be set out in Part I1.

Excepl as expressly stated in the Contract the Engineer shall have no authority to
relieve the Contractor of any of his obligations under the Contract.
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The Engineer’s Representative shall be appointed by and be responsible (o the
Engineer and shall only carry out such duties and exercise such authority as may
be delegated to him by the Engineer under Sub-Clause 2.3.

The Engineer may {rom time 10 time delegate to the Engineer’s Representative

any of the duties vested in the Engincer and may at any time revoke such
delegation.

Any such delegation or revocation shall be in writing and shall not take effect
until a capy thereof has been delivered to the Contractor and the Employer.

Any decision, instruction or approval given by Fhe Engineer's Representative to
the Contractor in accordance with such delegation shall have the same effect as
though it had been given by the Engineer. However:

(a) any failure of the Engineer’s Representative to disapprovc any Plant or
workmanship shall not prejudice the right of the Engineer to disapprove such
Plant or workmanship and to give instructions for the rectification thereof;

(b) if the Contractor questions any decision or instruction of the Engineer’s
Representative he may refer the matter to the Engmccr wha shall confirm, reverse
or vary such decision or instruction.

|

Wherever under the Contract the Engineer is required to exercise his discretion
by:

() giving his decision, opinion or consent, or
(b) expressing his satisfaction or approval, or

{c) determining value, or

" (d) otherwise taking action which may affect the rights and obligations of the

Employer or the Contractor,

- he shall exercise such discretion impartially within the terms of the Contract and

having regard to all the circumstances.

The Contractor shall proceed with the decisions and instructions given by the
Engineer in accordance with these Conditions.

The Contractor may require the Engineer to confirm in writing any decision or
instruction of the Engineer which is not in writing. The Contractor shall notify
the Engineer of such requirement without undue delay. Such a decision or

instruction shall not be effective until written conflirmation. thereof has been
received by the Contractor.

If the Contractor disputes or questions any decision or instruction under Clause
2.5 or a written confirmation under Clause 2.6, he shall give notice to the
Engineer within 28 days after receipt Lhcreof giving his reasons.

The Engineer shall within a further period of 28 days by notice to the Contractor
and the Employer with reasons, confirm, reverse or vary such decision or
instruction. '

I{either party disagrees with the action taken by the Engineer, or if the Engineer
fails to reply to the Contractor's notice within the stipulated 28 days, and the

-matier cannot be settled amicably that party shall be at liberty, subject to

Sub-Clause 50.1

, to refer the matter to arbitration in accordance with the
Contract.

The Employer shall not 2appoint any person 1o actin replacement of the Engincer
without the consent of the Contractor.

FIoiC
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Assignment and Subcontracting”

The Contractor shall not assign the Contract or any part of his obligations under
the Contract. A charge in favour of the Contractor’s bankers of any monies due
under the Contract shall not be considered an assignment,

The Contracior shall not subcontract the whole of the Works.

Except where otherwise provided Ly the Contract the Conltractor shall not
subcontract any part of the Works without the prior consent ¢of the Engineer.

The Contractor shal} however, not requize such consent for purchases of
materials or to place contracts for minor details or for any part of the Works of
which the manufacturer or supplier is named in the Contract,

The Contractor shall be responsible for the acts, defaults and neglects of any

Subcontractor, his agents or employees as [ully as if they were the acts, defaults
or neglects of the Contractor, his agents or employees.

Contract Documents

. ) o

‘Where versions of the Contract are prepared in different languages, the version
which is to 'prevail shall be specified in the Preamble. The language of such
version is referred to as the ruling language.

The language for day to day communications is stated in the Preamble.

Unless atherwise provided in the Contract the priority of the Contract documents
shall be as follows:

1. The Letter of Acceptance

2. The Preamble

3. The Conditions of Contract, Part 11

4. The Conditions of Contract, Part 1

5. Any other documents forming pdrt of the-Contract.

Subject ta Sub-Clause 5.3. the Contract documents shall be taken as mutually

explanatory. Any ambiguities or discrepancies shall be resolved by the Engineer
who shall then instruct the Contractor thereon.

If the Contractor considers that compliance with such instructions will result in
any cost which the Contractor could not reasonably have anticipated, he shall
forthwith inform the Engineer with full supporting details. The Engineer shall
then, if he approves, certily such costs as may be reasonable, together with profit
where appropriate, which shall be added to the Contract Price.

If on the other hand compliance with such instructions results in lowér costs for
the Contraclor than he had reason to anticipate, the Engineer shall certify a
deduction {rom the Contract Price allowing for profit where appropriate.

The Contractor shall submit to the Engineer for approval:

(a) within the time given in the Contract or in the Programme such drawings

S
samples, models ar information as may be calied lor therein, and in the numbers
therein required, and

(b) during the progress of the Works, such drawings of the general arrangement

and details of the Works as specified in the Contract or as the Enginecr may
require,

The Engineer shall signily his approval or disapproval thereof. If he lails to do so
within the time given in the Contract or the Programme or il no time limit is
specified, within 28 davs of receipt, they shall be deemed to be approved.

© 10 ?
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Approved drawings, samples and models shall be sighed or otherwise identified
by the Engineer.

The Contractor shall supply additional copies of approved drawingsin the form
and numbers stated in the Contract. -

Any Contracter's Drawings which the Engineer disapproves, shall be forthiwith
modified 1o meet the requirements ¢f the Engineer and shall be re-submitied.

Approved Contractor’s Drawings shall not be departed from cxcepl as provided
in Clause 31.

The Engineer shall have the right at all reasonable times (o inspect, at the
Contractor's premises, all Contractor's Drawings of any part of the Works.

The Contractor shall provide, 's’(uhm the times stated in the Contract or in the
Programme, drawings showing how the Plant is to be affixed and any other
information required for:

(a) preparing suitable foundations or other means of support, and

(b) providing suitable access on the Site for the Plant and any necessary
equipment to the place where the Plant is to be erected, and

(c) making necessary connections to the Plant.

Before the Works are taken over in accordance with Clause 29 the Contractor
shall supply operation and maintenance manuals together with drawings of the
Works as built. These shall be in such detail as will enable the Employer to
operate, maintain, adjust and repair all parts of the Works.

Unless otherwise stated in Part Il the manuals and drawings shall be in the ruling
language, and in stuch form and numbers as stated in the Contracl,

Unless otherwise agreed, the Works shall not be considered to be completed for

the purposes of taking over until such manuals and drawings have been supplied
to the Employer.

Contractor’s Drawings may be used by the Employer for no other purpose than
completing, operating, maintaining, adjusting and repairing the Works.:

The Employer’s Drawings, Specilication and other information submitted by the
Employer or the Engincer to the Contractor shall remain the property of the
Employer. They shall not, without the consent of the Employer, be used, copicd

or communicated 1o a third party by the Contractor unless necessary for the
purposes of the Contract.

Uniess otherwise specified in Pdrc il the Contractor shall not ve required to '

disclose to the Employer or (he Engineer the Contractor’s confidential

manufacturing drawings, designs, know-how ar manufacturing practices,
processes or operations.

The Contractor shall be respansible (or any errors or omissions in the
Conlractor's Drawings unless they are due to incorrect Employer's Drawings or

writien infarmation supp'ind By (e Employer or the Engincer. Approval
by the Engincer of the Contractor’s Drawmgs shall not relicve the Contractor
lrom any responsibility under this Sub-Clause.
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The Contractor shall bear any cosis he may incur as a resuit of delay in providing
Contractor's Drawings and other in{ormation or as a result of errors or omissions
therein, for which the Contractor is respoasible.

The Contractor shall at his own cost carry oul any alterations or remedial work
necessitated by such errors or omissions for which he is responsible and modify
the Contractor's Drawings and such other information accordingly.

The performance of his obligations under this Clause shall be in full'satisfaction
of the Contractor’s liability under this Clause but shall not relieve him of his
liability under Sub-Clause 27.1.

The Employer shall be responsible for the Employer’s Drawings and for other
written information supplied by the Employer or the Engineer and for the details
of special work specified by either of them. If such Employer’s Drawings,
information or details are incorrect and necessitate alterations of the work, the

Employer shall pay the Conuractor the cost of the alterations together with profit
as certified by the Engineer.

Obligations of the Coptractor -

The Conlracnor shall, in accordance with the Contract, with due care and
diligence, design, manufacture, deliver to Site, erect, test and commission the
Plant and carry out the Works within the Time for Completion. The Contractor
shall also provide all necessary Contractor's Equipment, superintendence, labour
and, except as stated in Part L, all necessary {acilities therefor.

The Contractor shall set out the Works in relation to original points, lines and :

levels of reference given by the Enginecr in wriling and provide all nccessary
instruments, apphances and labour for such purposes.

If, at any time durmg the execution of the Works, any error appears in the

positions, levels, dimensions or alignment of the Works, the Contractor shall
rectify the error.

The Contractor shall bear the cost of recti fying the error, unless the error results
from incorrect information supplied in writing by the Employer, the Engineer or

from default by another contractor, in which case the cost together with profit
shall be borne by the Employer.

" The checking of any setting-out by the Engincer shall not relieve the Contractor

of his responsibility for the accuracy thereof.

The Contractor shall, if called upon so to do, execute a Contract Agreement

recording all the terms of the Contract, to be prepared by and completed at the
cost of the Employer in the form annexed hereto.

IT Part 11 rcquires the Contractor to obtain a Performance Security, he shall
obtain the same in the sum reguired, within 28 days after the receipt of the Letter
of Acceptance. The Performance Security shall be provided by a person and in a

form approved by the Employer. The cost of complying with the requirements of
this Clause shall be barne by the Contractor.

The Performance Security shall be valid until the Contractor has executed,
completed and remedied defects in the Works in accordance with the Cantract.
MNo claim shall be made against the Performance Security after the issue of the
Defects Liability Certificate and the Performance Security shall be returned 1o
the Contractor within 14 days of the issue of the Defects Liability Certificate.

Whether or not the Performance Security is stated by its terms to be payable on
the demand of the Employzr the Enploycr shall not make a claim under the

Perfonmance Security unless onz of the following conditions is satisfied:
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(a) the Contractor is in breach of the Contractand fails to remedy the breach

within 42 days after receiving written notice from the Employer requiring him so
to do. The notice shall state the intentien to claim under the Perflormance
Security, the amount claimed and the breach relied upon, or

(b) the Employer and the Contractor have agreed in writing that the amount

demanded is payable to the Employer, and the amount has not been paid within
42 days thereafter, or

(c) the Employer has obtained an award in arbitration under Clause 50 and the
amount awarded has not been paid within 42 days alter the award, or

(d) the Contractor has gone into liquidation or is bankrupt.

In every case the Employer shall, when making the claim, send a copy to the
Contractor.

The Tender shall be deemed to have been based on such data on climatic,
hydrological and general conditions on the Site and {or the operation of the
Works as the Employer or the Engineer has made available to the Contractor for

the purposes of the Tender. The Contractor shall be responsible for his own
interpretation of such data.

= RS,
The Contractor shall be deemed to have satisfied himself on and taken account of
in his Tender:

(a) all the condmons and circumstances affecting the Contract Price,

(b) thc possnbnhty af carrymg out the Works as described in the Contract,

(c) the gcneral c1rcumstanccs at the Site (if access has been made available to him)
and 7 e

(d) the general labour position at the Site.

The Contractor shall not be responsible for the accuracy of information given in
writing by the ‘Employer or the Engineer but shall be responsible for his
interpretation of information received from whatever source.

If during the execution of the Works an Site-the Contractor encounters physical
obstructions or conditions of the kind stipulated in Sub-Clause 26.1. c) the

Contractor shall be entitled to recover the additional cost incurred in
consequence.

The Engineer shall certify and there shall be added to the Contract Price the
additional cost of: '

(a) complying with any instruction which the Engineer, after due consultation

with the Employer and the Conlractor issues to the Contractor in connection
therewith, and

-
(b) any necessary measures which the Contractor may take in the absence of
specific instructions from the Engineer.

The Contractor shall submit to the Engineer for his approvai the Programime
whiich shall contain the foliowing:

(a) the order in which the Contractor proposes to carry out the Warks (including
design, manufacture, delivery to Site, erection, testing and commissioning)

(b) the times when submission and approval of the Contractor’'s Drawings are
required,

. o .
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(i) to provide access to the Site, E:
(iti) to have completed the necessary civil engineering work (including
foundations for the Plant) and

(iv)to have obtained any import licences, consents, wayleaves and approvals
necessary for the purpose of the Works.

The Contractor shall submit the Programme in the form stated in the Preamble
within 28 days after the Commencement Date.

The approval by the Engineer of the Programme shall not relieve the Contractor .
or the Employer from any obligation under the Contract.
»

No material alteration to the Programme shall be made without the dpproval of
the Engineer.

If the progress of the Works does not conform to the Programme, the Engineer
may instruct the Contractor to revise the Programme.

If such modifications are required for reasons for which the Contractor is not

responsible, the cost of preparing the revised Programme shall be certified by the
Engineer and added to the Contract Price.

The Contractor shall employ oft or more compeient representatives to
superintend the carrying out of the Works on Site. They shall be fluent in the

language for day to day communications. Their names shall be communicated in
writing to the Engineer before work on Site begins.

Any instruction cr. notice which the Engineer gives to the Contractor’s
representatives shall be deemed to have been given to the Contractor.

The Contractor shall, upon the Engincer's written instruction, remove from the

Works .any person employcd by him in the execution of the Works, who
misconducts himself or is incompetent or negligent.

Except. to the extent specified in Part II, the Contractor shall provide all
Contractor’s Equipment necessary to complete the Works.

All Contractor’s Equipment shall, when brought on to the Site, be deemed to be

. exclusively intended for the execution of the Works. The Contractor shall not’

remove from the Site any such equipment, except:

(a) when it is no longer required for the completion of the Works, or
(b) when the Engineer has given-his consent.

The Contractor shall observe all appllcablc regulations regarding safety on the
Site.

Unless otherwise agreed, the Contractor shall, from the commencement of \vork
on Site until taking over provide:

(a) fencing, lighting, guarding and watching-of the Works, and

(b) temporary roadways, footways, guards and fences which may be necessary

for the accommodation and protection of owners and occupiers of adjacent
property, the public and others.

The Contractor shall be entitled to use for the purposes of the Works such
supplies of electricity, water, gas and other services as may be available on the Site
and of which details are given in the Preamble. The Contractor shall pay the

Employer a fair price for such use. The Contractor shall at his own cost provide
any apparatus necessary for such use.
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The Employer shall, il the Contractor so requests for the execution of the Works,
operate any available equipment of which details are given in the Preamble. The
Contractor shall pay the Employer a fair price [or such use.

The Employer shall during such operation retain control of and be responsible
for the safe working of the equipmeznt.

The Contractor shall from time to time during the progress of the Works clear
away and remove all surplus materials and rubbish. On completion of the Works
the Contractor shall remove all Contractor’s Equipment and lcave the whole of
the Site and the Works clean and in a workmanlike condition, to the satisfaction
of the Engineer.

The Contractor shall, in accordance with the Engineer’s instructions, afford to
other contractors engaged by the Employer to work on the Site and persons
lawfully upon the Site all reasonable opportunities for carrying out their work
provided that the same shall not obstruct or disturb the progress of the Works.

The Contractor shall also afford such opportunities to the employees of the
Employer.

If the Contractor, on the written request of the Engineer, makes available any
Contractor’s Equipment or provﬂies any other service, the Employer shall pay

the Contractor accordingly. The'amount to be paid shall be certified by the
Engineer and added to the Contract Price.

No persons other than the employees of the Contractor and his Subcontractors

- .shall be allowed on the Site except with the conserit of the Engineer. -

" Facilities to'inspect the Works shall at all times be afforded by the Contractor to

the Engineer and his representatives, the Employer’s representatives, authorities-
and officials.

The Contractor shall submit to the Employer in good time such details of all Plant

and Contractor’s Equipment as will enable the Employcr to obtain all necessary
import permits or licences.

The Contractor shall, in all matters arising in the performance of the Contract,
comply in all respects with, give all notices and pay all fees required by the
provisions of ‘any national or state statute, ordinance or other law or any
regulation or bye-law of any duly constituted authority.

The Contractor shall comply with the laws of the country of manufacture
concerning the manufacture of the Plant, and the laws of the country where the

Plant is to be erected so [ar as such laws concern the manufacture, erection and
operation of the Works.

The Contractor shall indemnify the Employer against all claims of infringement
of any patent, registered design, copyright, trade mark or trade name or other
intellectual property right provided that all of following conditions are satisfied:

(a) The claim or proceedings arise out of the design, construction, manufacture or
use of the Works or any Piant supplicad by tiie Contractor.

(b) The right was protected at the date of the Contract in the Contractor's country
or the country in which the Plant is to be manufactured or crected.

(¢) The infringement or allegation of infringement was not caused by any usc of

the Works otherwise than for the purpose mdncalcd by or reasonably to be
inferred from the Specification.

(d) The infringement or aliegation of infringement was not caused by the use of
any Plant in association or combination with any plant not supplied by the
Contractor, unless such association or combination was disclosed to the
Contractor prior (o the date of the Tender.
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Contractor following the design or instructions of the Employer or the Engineer.

The Contractor shall be promptly.notified of any claim under this Clause made -

against the Employer. The Contractor may at his own cost conduct negotiations
for the settlement of such claim, and any litigation that may arise therefrom.

The Employer shall not make any admission which might be prejudicial to the
Contiactor unless the Contractor has failed to take over the conduct of the
ncgotiations or litigation within a reasonable time after having been so requested.

The Contractor may not,-however, conduct such negotiations or litigation beforé¢
he has given the Employer such reasonabie security as the Employer may require.
The security shall be*for an amount which is an assessment of the compensation,
damages, expenses and costs for which the Employer may become liable and
which are the subject of the indemnity under Sub-Clause 16.1.

The Employer shall, at the request of the Contractor, provide all available
assistance for the purpose of contesting any such claim or action, and shall be
repaid all reasonable costs incurred in so doing.

If any matter for which the Contractor is not liable to indemnify the Employer
under Sub-Clause. 16.1 causes the infringement or allegation of infringement by
the Contractor of any patent, regjstered design, trade mark, copyright or other
intellectual property right, the Employer shall indemnify the Contractor against
all claims; damages, expenses and costs which the Contractor may incur in
relation thereto. The provisions of Sub-Clause 16.2 shall apply mutatis mutandis.

Obligations of the Employer

The ‘Employer shall in reasonable time grant the Contractor access to-and

possession of the Site, which may, however, not be exclusive to the Contractor.

The Employer shall to the extent stated in the Specification provide means of
access for the delivery of all Plant and Contractor’s Equipmcnt'toth‘gSite.

The Employer shall assist the Contractor in ascertaining the nature and extent of
any laws, regulations, orders or bye-laws, and customs in the country where the
Plantis to be erected, which may affect the Contractor in the performance of his
abligations under the Contract. The Employer shall if so requested procure for

the Contractor copies thereof and information relating thereto at the
Contractor’s cost.

Any building, structure, foundation or means of access on the Site to be provided,
by the Employer shall be in a condition suitable for the reception, movement,

installation and maintenance of the Works within the time or times indicated in
the Programme.

The Employer shall in due time obtain or grant all consents including
permits-to-work, wayleaves and approvals required for the Works.

The Employer shall obtain all import permits or licences required for any part of

the Plant or Works in reasonable time having regard to the time for delivery of
the Plant and completion of the Works.

Labour

The Contractor shall, unless otherwise provided in the Contract, make his own

arrangements for the engagement of all labour and for their payment, housing,
feeding and transport.

~
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peturns of Labour  18.2  The Contractor shall submit detailed returnd showmg the,supervisory staff ang
the numbers of the several classes of labour [rom time td time employed by the

Contractor and Subcontractorson the Site. The returns shall besubmitted in such
form and at such intervals as the Engineer may prescribe.

Working Hours  18.3  On the Site the Contractor shall abserve the normal working hours stated in (he
Preamble. The Emplover shall allow the Contractor to carry out work on the Si(e
continuously during such working hours.

The Engineer may after consulting the Employer and the Contractor, direct that
work shall be done at other times. The extra cost, together with profit, shall be
added 1o the Contract Price unless it has become necessary for the completion of
the Works within the Time for Completion, and this is due to default of the
Contractor.

Pestrictionon  18.4 No work shall be carried oul on the Site outside normal working hours or on the
Warking Hours Tocally recognised days of rest, unless:

i (2) the Contract so provides, or .

.(b) the work is unavoidable or necessary for the saving of fife or property or for
ST thesafety efthe.WorLs in which gase the Contractorshall immediately advise the
Engineer, or -1.
A
2 (c) the Engineer gives his consent.

Workmanship and Materials

Manner of EXECUUOH 19.1 . All Plant:to be supplied shall be manufactured and all work to be done shall be
§ s e executed in the-manner set out in the Gontract.

x5 - Wherethe manner of manufacture and execution is not set out in the Contract,

. ; P 0. . . - .the work-shall-be.cxecutedin a proper and workmanlike manner in accordance

Fa : with recognised good practice.

".»Covering up Work  19.2 . The Congractor shall give the Engineer full opportunity to examine, measure and
' : ' est any- work on Site which is abourto be covered up or put cut of view.

The Contractor shall give duenotice to the Engineer whenever such work isready
tOr cxammatlon measuremcnt or (estlng

The Engineer shall then, uniess he aotifies the Contractor that he considers it
unnecessary, _ without . unreasonable delay carry out

the examination,
measurement or testing.

.__':_ 3 Uncovering Work - 19.3 1 so instructed by the Engineer, the Contractor shall expose any parts of the

- \Works. The Coatractor shall reinstate and make good such parts to the
Engineer's satisfaction.

Ii any parts of the Works have been covered up or pul out of view by the
Contractor afier complying with Sub-Clause 19.2 and are found to be in
accordance with the Contract the cost incurred by the Contractor in complying

with the Enginear’s instructions including profit shall be cernﬁed by the Enginecr
and added to the Contract Price.

Independent 201 The Engincer may, if so provided in the Contract or with the Contractor’s

Inspection consent, delegate inspection and testing ol Plant to an independent inspector-

o Any such delecation shall be effected in the manner required by Sub-Clause 2.3
and Tor this purpose such independent inspector shall be considered as an
Engincer's Representative. Notice of such appoiniment (being not less than 14
days) shall be given by the Engineer to the Contractor.
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Plant to be supplied under the Contract. This shalkake place on the Contractor's

premises during working hours. 1f Plant is being manufactured on other
premises, the Contractor shall obtain permission for thF Engineer (0 carry out
such inspection, examination and testing on those premuises.

No such inspection, examination or testing shall release the Contractor from any
obligation under the Contract.

The Contractor shall agree with the Engineer the time and place for the testing of

any Plant as provided in the Contract. The Engineer shall give the Contractor 24

hours notice of his infention to attend the tests.

If the Engineer does not attend on the date agreed, the Contractor may, unless the
Engineer instructs the Contractor not to do so, proceed with the tests, which shall
be deemed to have been made in the Engineer's presence.

. The Contractor shall forthwith forward to the Engineer duly certified copies of

the test results. If the Engineer has not attended the test, he shall accept the
validity of the test readings.

Where the Contract provides for tests on th‘c premises O_f the Contractor or of any
Sub-contractor, the Contractor shall provide such assistance, labour, materials,

electricity, fuel, stores, apparatus aﬁqi instruments as may be necessary to carry
out the tests efficiently. 2\

When Plant has passed the tests referred to in this Clause, the Engineer shall

-furnish to the Contractor a certificate or endorse the Contractor’s test certificate

to that effect.

.If, as a result of the inspection, examination or testing referred to in Clause 20,

the Engincer decides that any Plant is defective or otherwise not in accordance
with the Contract, he may reject such Plant and shall notify the Contractor

‘thereof  immediately. Thé notice shall state the Engineer’s objections with

reasons.. The Engineer shall not reject any Plant for minor defects which do not
affect the commercial operation of such Plant.

The Contractor shall then with all speed make good the defect

or ensure that any
rejected Plant complies with the Contract. . =

If the Engineer requires such Plant'to be rctcst:cd. the tests shall be repeated under
the same terms and conditions. All costs incurred by the Employer by the
repetition of the tests shall be deducted from the Contract Price.

The Contractor shall apply in writing to the Engineer for permission to deliver
any Plant or Contractor's Equipment to the Site. No Plant or Contractor’s

Equipment may b_g"'dclivcrcd to the Site without the Enginéer's written
permission. ' .

The Contractor shall. be responsible for the reception on Site of the Plant and
Contractor's Equipment. :

-

Suspension of Works, Delivery or Erection

The Engineer may at any time instruct the Contractor to:
(a) suspend progress of the Works, or

(b) suspend delivery of Plant or Contractor's Equipment which js ready for
delivery Lo the Site at the time for delivery specified in the Programme, or if no
time is specified, a( the time appropriate for it to be delivered, ¢
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A

(¢) suspend the erection of Plant which has beed delivered to the Site.

o
gl 2 When the Contractor is prevented {rom delivering or crecting Plantin accordance
i with the Programme the Engineer shall be deemed 1o have instructed a suspension
B8 except when such prevention is caused by the Contractor’s default.
i o
" I‘r The Contractor shall during suspension protect and secure the Works or Plant
i affected at the Contractor’s works or elsewhere or at the Site, as the case may be
1' against any deterioration, loss or damage.
L

: C-'-Ost of Suspenéioﬂ 24.1 The additiona! cost incurred by the Contractor in prolecting, securing and
; ' insuring the Works or Plant and in following the Engineer's instructions under
: Sub-Clause 23.1 and in resumption of the work, shall be added to the Contract

e
e

e
_._""fm-:r ..
s

] Price.
i The Contractor shall not be entitled 1o be paid any additional costs if such
CEA. suspension is necessary by reason of a default on the part of the Contractor.
!{' 4 The Contractor shall not be entitled to additional costs unless he notifies the
At

‘ Engineer of his intention to make such claim, within 28 days after receipt of the
JEE order to suspend progress or delivery or of the date of deemed suspension under

j'-"‘s' : Sub-Clause 23.1. .
‘1 3
;” | Payment in Event 24.2 The Contractor shall be entitlad to payment for Plant which has not been
! of Suspension delivered to Site if the work on Plant or delivery of Plant has been suspended for
e more than 28 days. After 28 days of suspension, the Contractor shall be entitled
l; 2 “to payment of the value of such Plant as at the date of suspension.
.r : ) Y . .-
b ) A certificate of payment shall be issued on condition that:
H y (a) the Contractor has marked the Plant as the Employer's property in
1 i " ' accordance with the Engineer’s mstrucuons and
.!l T R : _(b) the suspension is not due to thc Contractor’s default.
o : ’
l 4 e Prolonged 24.3 1If suspension under Clause 23.1 has continued for more than 84 days, and the
-= Suspension suspension is not due to the Contractor’s default, the Contractor may by notice to
Li || the Engineer require permission to proceed within 2§ days.

If permlssmn is not granted within that time, the Contractor may treat the

suspension as an omission under Clause 31 of the Section it affects, or if the
‘ suspension affects the whole of the Works, terminate the Contract and the
provisions of Clause 46 shall apply.
‘Besumption of Work 24.4 If the Contractor chooses not to treal prolonged suspension as an omission or
termination under Sub-Clause 24.3, the Employer shall upon the request of the
Contractor, take over the responsibility for protection, storage, security and
insurance of the suspended Works and the risk of loss or damage thereto shall
!ﬂ ] thereupon pass to the Employer.
I

-
After receipt of permission or an order to proceed, the Contractor shall, after due
notice to the Engineer, examine the Works and the Plant affected by the
suspension. The Contractor shall make good any deterioration or defect in or loss
ol the Works or Plant that may have occurred diiving ihe suspension. Cost
properly incurred by the Contractor which wauld not have been incurred but {or
'.i the suspension shall be added to the Contract Price together with profit.

The Contractor shall not be entitled 1o payment lor costs incurred in making
good any deterioration, defect or loss caused by faulty workmanship or materials
. or by the Contractor's failure 1o take the measures specified in Sub-Clause 23.1
;3,

If the Employer has taken over risk and responsibility for the suspended Works
: under this Sub-Clause, risk and responsibility shall reveri to the Contractor 14
E‘L‘ | days after receipt of the permission or order 0 proceed.

987
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.f ¢ Completion 25.1 The Works shall be completed and shall have passed the Tests on Completion
pai? wllhm the Time for Completion.

: enswﬂ of Time 26.1 The Contractor may claim anextension of the Time for Complenon if heis or will
- -E-—-.___ for Completion be delayed in completing the Works by any of the following causes:
(a) extra or additional work ordered in writing under Clause 31,
(b) exceptional adverse weather conditions,

(c) physical obstrustions or conditions which could not reasonably have been
foreseen by the Contractor,

IV

(d) Employer’s or Engineer’s instructions, otherwise than by reason of the
Contractor’s default,

() the failure of the Employer to fulfil any of his obligations under the Contract
(f) delay by any other contractor engaged by the Employer,

(2) any suspension of the Warks under Clause 23, except when due to the
Contractor’s default,

(h) any industrial dispute,
(1} the Employer’s Risks.

(3) Force Majeure.

o

The Coatractor shall give to the Engineer notice of his intention to make a claim
for an extension of time within 14 days of the circumstances for such a claim

Ty i becoming known to the Contractor. The notice shall be followed as soon as
f‘ S possible by the claim with full supporting details. _
?L ; The Engineer shall, after due consultation with the Employer and the Contracton
B

_ grant the Contractor from time to time, either prospectively or retrospectively,
£ “such extension of Time for Completion as may be justified. The Engineer shall
1 o notify the'Employer and the Contractor accordingly.

The Contractor shall be entitled to such extension whether the delay occurs before
J ok or after the Time for Completion.

Delays by 26.2

The Contractor shall be entitled to claim an extension of time if delay on the part
s : -. Subcontractors of a Subcontractor is due to a cause mentioned in Clause 26.1, and such delay
. prevents the Centractor from meeting the Time for Completion.
\ Earlier Completion 26.3 The Employer may require completion of the Works or part thereof earlier than
Er the Time for Completion, on the following conditions:

(a) The Employer and the Contractor shall first agree the extra sum tobe paid for

each day by which the Contractor completes the Works or part thereal carlier
than the Time for Completion.

(b) The Contractor shall not become liable under Sub-Clause 27.1 for any failure
to complctc the Warks or the part thereof by the earlier time,

Pelay in Completion 27.1 If the Contractor fails to complete the Works within the Time for Complcuon

the Employer shall be entitled to a reduction in the Contract Price unless it can be

reasonably concluded from the circumstances that the Emplayer will suffer no
loss.

The Employer shall within a reasonable time give the Coniractor notice of his
intention to claim a reduction.

T FIDIC 1987
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The reduction shalt be the percentage per day siited in the Preamble of that part
of the Contract Price which is attributable to such part of the Works as cannot in
consequence of the failure be put to the intended use. The reduction shall be

computed for each day between the Time for Completion and the actual date of
completion.

The reduction shall in no case exceed the maximum percentage of the Contract
Price of such part stated in the Preamble.

- Exc=pt as provided in Sub-Clause 27.2, such reduction shall beto the exclusion of

any other remedy of the Employer in respect of the Contractor’s failure to
complete within the Time for Completion.

If the Employer has become entitled to the maximum reduction under Clause
27.1 for any part of the Works, he may by notice require the Contractor to

complete. Such notice shall fix a final time for completion which shall be
reasonable.

If the Contractor fails to complete within such time, and this is not due to a cause
for which the Employer or some other contractor employed by him is responsible,
the Employer may by further notice te the Cantractor either:

(a) require the Contractor to complete, or *

. -\ ; - .
{b) may himself complete at the Contractor’s cost provided that he does so in a
reasonable manner, or

(c) terminate the Contract.

- If-the Employer terminates the Contract, he shall be entitled to recover from the

Contractor any loss he has suffered up to the maximum amount stated in the
Preamble, If no maximum amount is stated, the Employer shall not be entitled to

- ‘recover more than that part of the Contract Price which is attributable to that
. part of the Works which cannot by rcason of the Contractor’s failure be put to.

the intended use.

The Employer shall give credit {or the value of any part of the Works which he
retains.

Tests on Completion

The Contractor shall give to the Engineer 21 day’s notice of the date after which
he will be ready to make the Tests on Completion (the Tests). Unless otherwise
agreed, the Tests shall take place within 14 days after the said date on such day or
days as the Engineer shall notify the Contractor.

If the Engineer fails to appoint a time after having been asked to da so, or does
nol attend at the time and place appointed, the Contractor shall be entitled to
proceed wiih the Testsin his absence. The Tests shall then be deemed to have been

made in the presence of the Engineer and the results of the Tests shall be accepted
as accurate.

I{ the Tests are being unduly delaved by the Contracter the Engincer may by
notice require the Contractor to make the Tests within 21 days after (he receipt of
such notice. The Contractor shall make the Tests on such days within that period
as the Contractor may fix and of which he shall give notice to the Engineer.

[l the Contractor fails to make the Tests within 21 days the Engineer may himself
proceed with the Tests. All Tests so made by the Engineer shall be at the risk and
cost of the Contractar and the cost thereof shall be deducied from the Contract
Price. The tests shall then be deemed to have been made in the presence of the
Contractor and the results of the Tests shall be accepted as accurate.
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[f the Works or any Section fails 10 pass the Tegs (e Engineer or the Contractor
may require such Tests O be repeated on the same terms and conditions. All costs
to which the Employer May be pul by the repetition of the Tests under this
Sub-Clause or under Sub-Clause 30.7 shall be deducred from the Contract Price.

If the Engincer and the Contractor disagree oq the inierpretation of the Test
results, each shall give @ statement of his views 19

- = he other within 14 days after
such disagreement aris€s. 1N€ SAEMENL shall te accompanied by all relevant
evidence.

[ 3

L the Works or any Section fails to pass the Teg,
Sub-Clause 28.5, the Engmzﬂ. fif
Contractor, shall be.entitled to:

q s on the repetition thereof under
ter Cue consultation with the Employer and the ;

(a) arder one further repetition of the Tests ynder the conditions of Sub-Clause
28.5, or

(b) reject the Works Of Section in which ‘:Vépt the Employer shall have the same
remedies against the CODLFACION a5 Are Provided uader Sub-Clause 30.5 (c), or

(¢) issue a Taking-Over Certificate, if the Employer so wishes, notwithstanding
that the Works are not completedThe Cantract Price shall then be reduced by
such amouht as may be agreed by the Employer and the Contractor or, failing
agreement, as may be determined by arbitratign,

In considering the results of Tests carried out under Sub-Clauses 29.3, 29.4 and
30.7 the Engineer shall make allowances for the effect of any use of the Works by
the Employer on the performance or other characteristics of the Works.

As soon as the Works 9f ar;]y SéCthl‘l thereof has pezssed the Tests, the Engineer
shall issue a Certificate L0 the LONtractor and the Employer to that effect.

Taking Over

The Warks shall be taken over by the EmplOYCr when they have been completed

in accordance with the COﬁtl:&C%, excgpt in minor respects that do nat affect the
use of the Works for theirintended pyrnace  have passed the Tests on
Completion and a Taking-Over Certificate a5 pee

; n issued or deemed to have
been issued in accordance with Sub-Clause 29 5 -

The Contractor may appl)’ldbc)i’ nott:ce Lo the Engineer for a Taking-Over
Certificate not carlier than p fays k"ffore the Works will in the Contractor’s
opinion be complete and ready fortaking over ynder Sub-Clause 29.1.

The Engineer shali within 28daysafter the receipt of the Contractor's application
cither:

(a) issue the Taking-Over Certificale to the Contractor with a copy to the
Employer stating the d2

te on which the Works were complete and ready for
taking over, or

(b) reject the application 3'\“?3;;‘5 rleafr‘_:‘ nS.and specifying the work required to be
done by the Contractor L0 €nabIEINC Laking Oyer Certificate to be issued.

[f the Engincer fails either to issue [hc_Taki
Contractor’s application within the period o
issued the Taking-Over Certificat

ng-Over Certificate or to reject the
. { 28 days he shall be deemed to have
on the last day of that period.

[f the Works are divided DY the Contracy into Sections the Contractor shall be:

entitled to apply for separate Taking-Over Certificates for each such Section.
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Detects
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30.1

30.2

30.3

Certificate has been issued in respect thereof. «

Il neverthetess the Emplayer useg any pac: of the Works, that part which s used
shall be deemed to have been taken over at the date of such use. The Engineer
shall on request ol the Contractor issue a Taking-Over Certilicate accordingly.

If the Employer uses any part of (he Works before taking over the Contractor

shall be given the earliest 0ppOrtunity of taking such steps as may be necessary to
carry out the Tests on Compietioq.

The provisions of Sub-Clause 27 1 shall not apply to any part of the Works while

being so used by the Employer. Clause 30 shall apply as il the part had been taken
over on the date it was taken into use.

If the Contractor is prevented from carrying out the Tests on Completion by a
cause for which the Employer ar the Engineer or other contractors employed by
the Employer are responsible, the Employer snall be deemed to have taken over
the Works on the date when the Tests on Completion wauld have been completed

but for such prevention. The Engineer shall issue a Taking-Over Certificate
accordingly.

The' Works shall not be deemed to have been taken over if they are nat
substantially in accordance with the Contract.

If the Works are taken over unﬂcr this Clause the Contractor shall nevertheless
carry out the Tests on Compiletion during the Defects Liability Period. The

Engineer shall require the Tests on Completion to be carried out by 14 days notice
and in accordance with the relevant provisions of Clause 28.

Any additional costs to which the Contractor may be put in making the Tests on

Completion during the Defects Liability Period, shall be added to the Contract

Price.

‘Defects after Taking Over

Where any part of the Works is taken over separately from the Warks the Defects
Liability Period for that part shall commence on the date it was taken over.

The Contractor shall, subject 1o Sub-Clause 30.9, be responsible for making good
any defect in or damage to any part of the Works which may appear or occur
during the Defects Liability Perjod and which arises from, either:

(2) any defective materials, workmanship or design, or

(b) any act or omission of the Contractor during the Dcfecis Liability Period.

The Contractor shall makc good the defect or damage as soon as practicable and
at his own cost.

[fany such defect appears or damage occurs, the Employer or the Engineer shall
forthwith notify the Contractor thereof.

The provisions of this Clasucea shall apply tc 2! replacements or rengwals carried

out by the Contractor as if the replacements and renewals had been taken overon
the date they were completed.

The Defects Liability Period for the Works shall be extended by a period equal to
the period during which- the Works cannot be used by reason of a defect or

damage. 1T only part of the: Works is affected the Defects Liability Period shall be
extended only for that parg.

In neither case shali the Defects Liability Period be extended by more than on¢
year.
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occurrmo more than three years after it would have been delivered but for the
suspension or such period as may be stated in Part 11.

If the Contractor lails to remedy a defect or damage within a reasanable time, the
Employer may fix a final time for remedying the defect or damage.

If the Contractor fails to do so, the Employer may:

(a) carry out the work himsell or by others at the Contractor's risk and cost,
provided that he does so in a reasonable manner. The costs properly incurred by
the Employer in remedying the defect or damage shall be deducted from the
Contract Price, but,the Contractor shall have no responsibility for such work, or

(b) require the Contractor to grant the Employer a reasonable reduction in the
Contract Price to be agreed or Tixed by arbitration under Clause 50, or

(c) if the defect or damage is such that the Employer has beer deprived of

substantially the whole of the benefit of the Works or a part thercof, he may
terminate the Contract in respect of such parts of the Works as cannot be put to
the intended use. The Employer shall to the exclusion of any remedy under Clause
45 be entitled to recover all sums paid in respect of such parts of the Works
together with the cost of dismantling the same, clearing the Site and returning

Plant to the Contractor or othegwise disposing of it in accordance with the
Comractor\’s instructions. -

1 the defect or damage is such that repairs cannot be expeditiously carried cut on
the Site, the Contractor may with the consent of the Engineer or the Employer

remove from the Site for the purposes of repalr any part of the Works which is
defective or damaged.

If the replacements or renewals are such that they may affect the performance of
the Works, the Employer may request that Tests on Completion be repeated to
the extent necessary. The request shall be made by notice within 28 days after the

replacement or renewal. The Tests shall be carried out in accordance with Clause
28.

30.8 Until the Final Certificate of Payment has heen issued, the Contractor shall have

the right of access to all parts of the Works and to records of the working and
performance of the Works.

Such right of access shall be during the Employer’s normal working hours at the
Contractor’s risk and cost. Access shall also be granted to any duly authorised

representative of the Contractor whose name has been communicated in writing
to the Engineer.

Subject to the Engincer’s approval, the Contractor may also at hIS own risk and
cost make any tests which he considers desirable.

30.9 The Contractor shall not be liable for any defects fcsulling from designs

furnished or specified by the Employer or the Engineer.

30.10 The Contractor shall, if required by the Engineer in writing, search for the cause

of any defect, under the direction af the Engineer. Uniess the defect is one for
which the Contractor is liable under this Clause, the cost of the work carried out

by the Contractor in searching lor the cause of the defect shall be added to the
Contract Price.

30.11 When the Defects Liability Period lor the Works or any part thereof has expired

and the Contractor has (ulfilled ail his obligations under the Contract for defects

in the Works or that part, the Engincer shall issue within 28 days to the Employer '
and the Contractor a Defects Liability Certificate to that effect.
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30.12 Except in the case of Gross Misconduct, the E'ﬁip!.@ycr‘s remedies under this

Clause shall be in place of and to the exclusion of any other remedy in relation o
defects whatsoever.

Variations

ut Eﬂgl“eer 's Right  31.1  The Engineer may by Variation Order to the Contractor at any tinc before the
g 1 to vary Works are taken over, instruct the Coatractor to alter, amend, omit, add to or
otherwise vary any part of the Works.

The Contractor shali not vary or alter any of the Works, except in accardance
ToE | [ ' with a Variation Order from the Engineer. The Contractor may, however, at any
é_g} _ 2 time propose variations of the Works to the Engineer.
i

'H‘anatson Order 31.2

Prior toany Variation Order under Sub-Clause 31.1 the Engineer shall notify the
Procedure

Contractor of the nature and form of such variation.

As soonas possible after having received such notice, the Contractor shall submit
to the Engineer:

(a) a description of. work, if any, to be performed and a programme for its
execution, and ‘,‘
(b) the Contractor’s proposals or Yny necessary modifications ta the Programme

> according to Sub-Clause 26.1 or to any of the Contractor’s obligations under the
! | e Contract, and

©) tht:Cont;actor's proposals for adjustment to tire Contract Price.

i o . ; -, Following the receipt of the Contractor’s submission the Engineer shall, after due
|. ‘L‘-:'_ L ° .

- .consultation with the ‘Employer and the Contractor, decide as soon as possible
Vi b Ed whether or not the variation shall be carried out.

R S

) e If the Engineer decides that the variation shall be carried out, he shall issue a
r—— Variation Order clearly identified assuch in accordance with the Contractor's

S 0, o submission:or as maodified by agreement. If the Engineer and the Contractor are
- unable ‘to agree -the adjustment of the Contract Price, the provisions of
h 2 Sub-Clause 31.3 shall apply. s

“|'Djsagreementon  31.3
7 ‘iustment of the
‘Contract Price

If the Contractor and the Engincer are unable to agree on the adjustment of the

Conlract Price, the adjustment shall be determined in accordance with the rates
specified in the Schedule-of Prices.

: If the rates contained in the Schedule of Prices are not directly applicable to the
‘l specific.work in unSthl‘l suitable rates shall be established by the Engmcer
reflecting the level of pricing in the Schedule of Prices.

- Where rates are not contained in the said Schedule, the amount shall be such as is
i in all the circumstances reasonable. Due account shall be taken of any over- or
under-recovery of overheads by the Contractor in consequence of the variation

| . The Contractor shall also be entitled.to be paid:

I il (a) the cost of any partial execution of the Works rendered usclcss by any such
| - variation, and

(b) the cost of making necessary alterations to Plant already manufactured or in

the course of manufacture or of any work done that has to be altered in
consequence of such a variation, and

1 l (c) any additional costs incurred by the Contractor by the disruption of the
I progress of the Works as detailed in the Programme, and

| {(d) the net effect of the Contractor s finance costs, including interest, caused by
l l the variation.

' The Engineer st}all onth i's basis'dcterminc the rates or pricesto enable on-account
1 roymient to be included in certificates of paymen:.

o i
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out the variation and be bound to these Conditios in 50 dOlno asif such variation
was stated in the Contract.

The work shall not be delayed pending the granting of an extension of the Time
for Completion or an adjustment to the Contract Price under Sub-Clause 31.3

[n any case where the Contractor is instructed to proceed with a variation prior to
the determination of the adjustment to the Contract Price in respect thereof the
Contractor shall keep records of the cost of undertaking the variation and of time

expended thereon. Such records shall be open to inspection by the Engineer at alt
reasonable times.

Ownership of Plant

Plant to be supplied pursuant to the Contract shall become the property of the
Employer at whichever is the earlier of the following times:

(@) when Plant is dtlhercd to Site, or

(b) when by. v1r9he of 3qb Clause 24.2 the Contractor becomes entitled to
payment of the yalue of mcﬁlant

Certificatds and Payp1ent

Theterms of paﬁqent ;tg‘ﬂ be as stated in the Preamble.
£

Unless ofhérwfse specified in Part Il applications by the Contractor for payment
shall be madeto the Engineer as follows:

. () in respect of the progress of the Works accompamcd by such evidence of the

valuc of the work: done as the Engineer may require, and

_-(b).im respect. Qf Plant shipped and en route to the Site |dcnufymg the Plant
concerned and accOmpamcd by such evidence of shipment and of payment of

freight and insurance and by such other documents'as the Engineer may require,
and

(c) for-additional payment in accordance inth Clause 34.

Any other application for payment shall state the amounts claimed and the
detailed particulars in respect of which the application is-made.

Within 14 days after receiving an application for payment which the Contractor
was eniitled to’ make the Engineer shall issue a Certificate of Payment to the
Employer showing the-amount due, with a copy to the Contractor.

A certificate orpaymen( othcrthan the Final Certificate of Paymcnt shall not be
withheld on account of: -

(a) defects of a minor-character which are not such as to affect the use of the
Works, or

(b) any par( of the payment applied for being disputed. In such case a certificate
of payment for the undisputed amount shall be issued.

The Engincer may in any certificate of payment make any correction or
modification that should properly be made in respect of any previous certificate

Unless otherwise specified in Part 1, the Employer shall pay the amount certified
within 28 days from the date of issue of each certificate of payment to the
Contractor at his principal place of business.
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33.6

ST

33.8

33.9

- Payment within 28 days after the issue of [he_l?cfigts Liabilj,
" more than one, the last Defects Liability Certi*cate.

" The application for the Final Certificate of Payment shall be
““final account prepared by the Contractor. Th¢

33.10

33.11

_ Payment of the amount certificd in the Final Ceitificate

Lf payment of any sum payable tnder Sub-Claus® 33.34s figlzy <d,
shall be entitled to receive interest on the amoU™t f’“‘;\a‘“ E ! Ting the period of
delay. Unless otherwise stated in Part 11 the I““m*“? ";‘ € At the annual rage
three percentage paints above the discount f31€ 1 T €S aqyieq) pank in e
Contractor’s country. The Contractor shalt b¢ entitled (0 sucky

her right or re payment without
formal notice and without prejudice to any otct 1S T ady,

he Contractor

The Contractor shall be entitled to stop the works by giving

- g days notice to the
Engineer and the Employer, if either:

(a) the Engineer fails to issue a certificate of payMENTUPON DT e, application b}
the Coatractor, or -

(b) the Employer fails to make any payment 2° BRI ey

The cost to the Contractor together with profit occasioned T

¥ the stoppage and
the subsequent resumption of work, shall be ol

S nutract Price.
The Contractor shall also be entitled to termina!€ the COMIR gty giying 56 oy
noticeto the Engineer and the Employerin aﬂYa Besinon s € Engineer has failed
to issue a certificate of payment upon propel 2PP Y The Contractor.
For any part of the Works which is to be paldhzﬁlcz::dsl:\agtclg Quantity supplied or
work doge, the provisions for racasurement * Iny Part Il

The Contractor shall make application to the Engineer forthe g Certificate of

¥ Certificate, orif

P, accompanied by a
; Nt Shall give full details

under the Contract together

The final

of the value of ali Plant supplied and work done
with: .

(a) such additions to or deductions from the CORIrACtPrice g poveyeen aoreed,
and

-(b) all claims for additional payment to which the Conteg .. may consider
himself entitled. :

The Engineer shall issue to the Employer with ?[copy to.lh.c: QDnlraclor, the Final
Certificate of Payment within 28 days 27 Te€COVing 45 oholication in
accordance with Sub-Clause 33.9.

If the Contractor has not applied for a F_i“al Certificate oF puyment within the
time specified in Sub-Clause 33.9 the Engin¢’ shall requese ¢, Contractor to do
so within a [urther period of 28 days. If the.Contractor [ajy¢ io make such an
application, the Engincer shall.issue the Final Certificate of Payment for such
amount as he deemns correct.

A Final Certificate of Payment shall be COHClUSfV: c;:ldence of the value of the
Works, that the Works are in accord3nc® W:jl 11 . Cconlract and that the
Contractor has performed all his obligations vneerihe Longp, .,

Of Payment shall be

conclusive cvidence that the Employer has Performedall hig Obligations under the

Contract.
A Final Certificate of Payment or paym¢€nt shail not be congyygive:

(a) (0 the extent that fraud or dishonesty relatestoor affects anymatter dealt with
in the certificate, or

(b) if any arbitrazion or court [)rocr:‘:‘.j‘“gsr8“4“(‘;“:r ”}c Contract have been
comnmenced by either party before the exPHFY © aysaller {heissue of the Final
Certificate of Payment.
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Claims

In any case where under these Conditions there are circumstances which the

Contractor considers entitle him to claim additional payment, the Contractor
shall:

(a) if he intends to make any claim for additional payment give to the Engineer
notice of his intention to make such claim within 28 days after the said

circumstances became known to the Contractor stating the reasons for his claim
and

(b) as soon as reasonably practical after the date of such notice'submit to the
Engineer full and detailed particulars of his claim but not later than 182 days after
such notice unless otherwise agreed by the Engineer. In any event such particulars
shall be submitted no later than the application for the Final Certificate of
Payment. The Contractor shall thereafter promptly submit such further

particulars as the'Engineer may reasonably require to assess the validity of the
claim.

When the Engineer has received full and detailed pamculars of the Contractor’s
claim in accordance with Sub- Clauﬁp 34.1 and such further particulars as he may
reasonably have required he shall after due consultation with the Employer and

the Contractor determine whether the Contractor is entitled to additional
payment and notify the parties accordingly.

The Engineer may reject any claim for additional payment which does not
comply with the requirements of Sub-Clause 34.1.

Foreign.Currency and Rates of E)_(Change

Arrangements. for.payment in foreign currencies shall be as stated in the
Preamble.

The Employer shall reimburse the Contractor for any loss arising from:
(a) currency restrictions, and

(b) restrictions on the transfer of currency in which the Contractor is to be paid
which are imposed by the government or authorised agency of the government of
the country from which any payments under the Contract are to be made.

This Sub-Clause only applles to restrictions imposed after the date 28 days pnor )
to the latest date for submission of tenders for the Works.

Where the Contract provides for payment in Foreign Currency the rates of

exchange between the currencies shall be fixed for the purpose of the Contract
and shall be as stated in the Preamble.

If such rates of exchange are not stated in the Preamble the rates to be used shall
be those quoted by the central bank of the country whose currency is to be sold 28

days or the nearest day thcreto prior to the latest date for submission of tenders
for the Works.

Provisional Sums

A Provisional Sum shall only be used, in whole or in part in accordance with the
Engineer’s instructions.

Thetotal sum paid to the Contractor shallinclude only such amounts in respect of

work, supplies or services to which such Provisional Sums relate as the Engineer
shall have instructed.



| Ordering 36.2 Inrespectof every Provisional Sum the Engincc.r\.may after due consultation with
work against the Employer and the Contractor order:
3 h : Provisional SumS_ (a) work to be executed, including goods, materials or services (0 be supplied by

the Contracter. The value of such work executed, determined in accordance with
Clause 31, shall be paid to the Contractor in accordance with Clause 33, and

(b) goods and materials to be purchased by the Contractor, for which payment
will be made in accordance with Sub-Clause 36.4.

Invoicesand 36.3 The Coutractor shall, when required by the Engineer, produce quotations,
Receipts invoices, vouchers and accounts or receipts in connection with expenditure in
i respect of Provisional Sums.
-+ payment against  36.4 Forallwork executed or goods, materials or services supplied or purchased by the -
{Provisional Sums Contractor under Sub-Clause 36.2 (b), there shall be included in the sums paid to
o the Contractor:

- (a) the actual price paid or due to be paid by the Contracter, and

(b) in respect-of all other charges and profit, a percentage of the actual price paid
or due to bepaid. Such percentage shall be as stated in the Preamble.
3 .

: Risk and Responsibility

*1 Allocation of Risk  37.1

i F The Risks of loss of or damage to physical property and of death and personal
“&and Responsibility - injury which arise in consequence of the performance of the Contract shall be

.-allocated between the Employer and the Contractor as follows:

s oedl.

.2(a) theé Employer: the Employer’s Risks as specified in Sub-Clause 37.2:

o =" I -IJ
F.'.._'.' i Sy
= o e
Ny
1

+(b) thie Contractor: the Contractor’s Risks as specified in Sub-Clause 37.3.

#] Em ployer's Risks 37.2 The Employer’s Risks are:

-.' o uﬁ}l:l:-ﬂ'tl'

-(a) war and hostilities (whether war be declared or not), invasion, act of foreign
enemies;

(b) rebellion, revolution, insurrection, military or usurped power or civil war
insofar as it relates to the country in which the Works are located or countries
through which plant must be transported;

(c)ionising radiation or contamination by radio-activity from any nuclear fuel, or
from any nuclear waste from the combustion of nuclear fue!, radio-active toxic

explosives or other hazardous properties of any explosive nuclear assembly.or
nuclear components thereof;

(d) pressurc waves caused by aircraft travelling at sonic or supersonic speed;

N (e) riot, commotion or disorder, upless solely restricted 1o the employees of the
o Contractor or of his Subcontractors;

"‘;;\.._. ¥
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(f) use or occupation of the Works or any part thereof by the Employer;

(g) lault, error, defect or omission in the design of any part of the Works by the
) h : Engineer, Empiayer or those for whom the Employer is responsible;

(h) the use or occupation of the Site by the Warks or any part thereof, or for the
: purposes of the Contract; or interference, whether temporary or permanent with
i ‘ any right of way, light, air or waler or with any easement, wayleaves or rightof a

similar nature which is the inevitable result of the construction of the Works in
= accordance with the Contract;

(i) the right of the Employer to construct the Waorks or any part thereof on, over,
[ under, in or through any land;
T
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construction) which is the inevitable result of the construcnon of the Works in
accordance with the Contract;

(k) the act, neglect or omission or breach of contract or of statutory duty of the
Engineer, the Employer or other contractors engaged by the Employer or of their
respective employees or agents;

and all risks which an experienced contractor could not have foreseen or, if
foreseeable, against which measures to prevent loss, damage or injury from
occurring could not reasonably have been taken by such contractor.

The Contractor’s Risks are all risks other than those identified as the Employer’s
Risks. '

Care of the Works and Passing of Risk

The Contractor shall be responsible for the care of the Works or any Section

thereof from the Commencement Date until the Risk Transfer Date applicable
thereto under Sub-Clause 38.2.

The Contractor shall also be responsible for the care of any part of the Works
upon which any outstanding work is being performed by the Contractor during
the Defects Liability Period until<dompletion of such outstanding work.

The Risk Transfer Datein relatxon to the Works or a Section thereofis the carhest
of either:

(a) the date of issue of the Taking-Over Certificate, or-

(b) the date when the Engineer is deemed to have issued the Taking-Over
Certificate or the Works are deemed to have been taken over in accordance with
Clause 29, or

(c) the date of expiry of the notice of termination when the Contract is terminated
by the Employer or the Contractor in accordance with these Conditions.

Therisk of loss of or damage to the Works or any Section thereof shall pass from
the Contractor to the Employer on the Risk Transfer Date applicable thereto.

Loss of or damage to the Works or any Section thereof occurring before the Risk
Transfer Date shall:

(a) to the extent caused by any of the Contractor’s Risks, be made good forthwith
by the Contractor at his own cost, and

(b) to the extent caused by any of the Employer’s Risks, be made good by the

Contractor at the Employer’s expense if so required by the Engineer within 28
days after the occurrence of the loss or damage. The price for making good such-
loss and damage shall be in all circumstances reasonable and shall be agreed by

the Employer and the Contractor, or in the absence of agreement, shall be fixed
by arbitration under Clause 50.

After the Risk Transfer Date, the Contractor's liability in respect of loss of or

damagetoany part of the Worksshall, cxcept in the case of Gross Misconduct, be
limited:

(a) to the fulfillment of the Contractor’s obligations under Clause 30 in respect of
defects therein, and

(b) to making good forthwith loss or damage caused by the Contractor during the
Defects Liability Period.
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Damage to Property and Injury to Persons

Except as provided under Sub-Clause 41.1, the Contractor shall be liable for and
shall indemnify the Employer against all losses, expenses and claims in respect of
any loss of or damage to physical property (other than the Works), death or

personal injury occurring before the issue of the last Defects Liability Certificate
to the extent caused by:

(a) defective design, material or workmanship of the Contractor, or

(b) negligence or breach of statutory duty of the Contractor, his Subcontractors
or their respective employees and agents.

The Employer shall be liable for and shall indemnify the Contractor against all
losses, expenses or claims in respect of loss of or damage to any physical property

or of death or personal injury whenever occurring, to the extent caused by any of
the Employer’s Risks.

The Contractor shall be liablé:for and shall indemnify the Employer against all
losses, expenses or claims arising in connection with the death of or injury to any
person employed by the Contractor or his Subcontractors for the purposes of the
Works, unless caused by any acts or defaults of the Engineer, the Employer or
other contractors engaged by the Employer or by their respective employees or
agents. In the latter cases the Employer shall be liable for and shall indemnify the
Contractor against all losses, expenses and claims arising in connection therewith.

Limitations of Liability

'Neither party shall be liable to the other for any loss of profit, loss of use, loss of
_production, loss of contracts or for any other indirect or consequenual damage

that may be suffered by the other, except:

(a) as expressly provided in Clause 27, and ‘

(b) those provisions of these Conditions whereby the Contractor is expressly
entitled to receive profit. .

The liability of the Contractor to the Employer under these Conditions shall in no

case exceed the sum stated in the Preamble or, if no such sum is stated. the
Contract Price.

The Contractor shall have no liability to the Employer for any loss of or damage
to the Employer’s physical property which occurs after the expiration of the
Defects Liability Period unless caused by Gross Misconduct of the Contractor.

The Employer and the Contractor intend that their respective rights, obligations

and liabilities as provided for in these Conditions shall alone govern their rights
under the Contract and in relation to the Works.

Accordingly, the remedies provided under the contract in respect of or in
consequence of:

(a) any breach of contract, or

(b) any negligent act or omission, or
(c) death or personal injury, or

(d) loss or damage to any property

are, save in the case of Gross Misconduct, to be (o the exclusion of any other

remedy that cither may have against the other under the law-governing the
Contract or otherwise.
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42.5

42.6.

43.1

43.2 The Contractor shall insure Contractor’s Equipment for its full replacement

value whilst in transit to the Site, from commencement of loading until

43.3

43.4

43.5

In all cases the party claiming a breach of Contract or a right to be indemnified in
accordance with the Contract shall be obliged (o take all reasonable measures to
mitigate the loss or damage which has occurred or may occur.

Where either the Employer or the Contractor is liable in damages to the other
these shall not exceed the damage which the party in default could reasonably
have foreseen at the date of the Contract.

Insurance

The Contractor shall insure the Works in the joint names of the Contractor and
the Em.ployer to their full replacement value with deductible limits not exceeding
those stated in the Preamble.

(2) from the Commencement Date until the Risk Transfer Date against any loss or

damage caused by any of the Cantractor’s Risks and any other risks specified in
the Preamble, and

(b) during the Defects Liability period against any logs or damage which is caused
either: A

(1) by the Contractor in cornpletmg any outstanding work or complying with
his obligations under Clause 30, or

(ii) by any of the Contractor’s Risks which occurred prior to the Risk Transfer
Date.

completion of unloading at the Site and while on the Site against all loss or
damage caused by any of the Contractor’s Risks.

The Contractor shall insure against liability to third parties for any death or
personal injury and loss of or damage to any physical propcrty arising out of the
performance of the Contract and occurrmg before the issue of the last Defects
Liability Certificate.

Such insurance shall be effected before the Contractor begins any work on the

Site. The insurance shall be for not less than the amount specified in -the
Preamble.

The contractor shall insure and maintain insurance against his liability under

Sub-Clause 41.1.

The Contractor shall:

{a) whenever required by the Employer prdducc the policies or certificates of any
insurance which he is required to effect under the Contract together with receipts
for the premiums,

{b) effect all insurances for which he is responsible with an insucer and in terms
approved by the Employer, and

(¢} make no material alterations to the terms of any insurance without the
Employer's approval. Il an insurer makes any material alteration to the terms the
Contractor shall forthwith notify the Employer, and

(d) in all respects compty with any canditions stipulated in the insurance policies
which he is required 1o place under the Contract.

oy -
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The insurance cover effected by the Contractot may exclude any of the following:

(a) the cost of making good any part of the Works which is defective or otherwise
does not comply with the Contract provided that it does not exclude the cost of

making good any loss or damage to any other part of the Works attributable 10.

such defect or non-compliance,

(b) indirect or consequential loss or damage including any reductions in the
Contract Price for delay,

(¢) wear and tear, shortages and theft,

(d) risks relating to vehicles for which third party or other insurance is required by
Jaw.

If the Contractor fails to produce evidence of insurance cover as stated in
Sub-Clause 43.5. (a) then the Employer may effect and keep in force such

insurance. Premiums paid by the Employer for this purpose shall be deducted
from the Contract Price.

Any amounts not recovered from the insurers shall be borne by the Employer or
Contractor in accordance with their responsibilities under Clause 37,

Force Majeure

Force Majeure means any circumstances beyond the control of the parties,
including but not limited to:

(a) war and other hostilities, (whethcr war be declared or not), invasion, act of
foreign enenies, moblhsatxon requisition or embargo;

Mio msmg radiation or comammatxon by radio-activity from any nuclear fuel or

from any nuclear waste from the combustion of nuclear fuel, radio-active toxic

explosives, or other hazardous properties of any explosive nuclear assembly or
nuclear components thereof;

{(¢) rebeliion, revolution, insurrection, military or usurped power and civil war;

(d) riot, commation or disorder, except where solely restricted to employees of
the Contractor.

Neither party shall be considered to be in default or in breach of his obligations
under the Contract to the extent that performance of such obligations is
prevented by any circumstances of Force Majeure which arise after the date of the

Letter of Acceptance or the date whcn the Contract becomes ¢ffective, whichever
is the earlier.

If either party considers that any circumstances of Force Majeure have occurred
which may affect performance of his obligations he shall promptly notify the
other party and the Engineer thereof.

Upon the occurrence of any circumstances of Force Majeure the Contraclor shall
endeavour (o continue Lo perform his obligations under the Contract so far as
reasonably practicable. The Contractor shall notify the Engincer of the steps he
proposes to take including any reasonable alternative means for performance
whichis not prevented by Force Majeure. The Contractor shall not take any such
steps unless directed so 10 do by the Engineer.

If the Contractor incurs additional costs in complying with the Engineer's
directions under Sub-Clause 44.4, the amount thereaf shall be certified by the
Engincer and added to the Contract Price,




Force Maleure
ctmg Englneer s
Duties

44.7

44.8

- c-ow essgeuie wie W ULKS SOQL SUtter loss or damage the
Contractor shal! be entltled to have the value of the work done, without regard to

the loss or damage that has occurred, included in a Cemﬁcate of Payment.

If circumstances of Force Majeure have occurred and shall continue for a period
of 182 days then, notwithstanding that the Contractor may by reason thereof
have been granted an extension of Time for Completion of the Works, either
party shall be entitled to serve upon the other 2§ days’ notice to terminate the

Contract. If at the expiry of the period of 28 days Force Majeure shall still
continue the Contract shall terminate.

If the Contract is termmated undcr Sub- Clause 44.7 the contractor shall be paid
the value of the work done.

~ The Contractor shall also be entitled to receive:

44.9

44.10

451

45.2

(a) the amounts payable in respect of any preliminary items so far as the work or
service compnsed therein has been carried out and a proper proportion of any

such item in which the work or service comprised has only been partially carried
out, . y '

(b) the cost of materials or goods ordered for the Works or for use in connection
~with the Works which have been delivered to the Contractor or of which the

Contractor is legally liable to accept delivery. Such materials or goods shall
become the property of and be at the risk of the Employer when paid for by the
Employer and the Contract shall place the same at the Employer’s dlsposal

(c) the amount of any other expcndlturc which in the circumstances was

- reasonably mcurred by the Contractor in the expectation of completing the whole

-of the Works;,

(d) the reasonable cost of removal of Contractor’s Equipment from the Site and

“the return thereof ‘to the Contractor’s works in his country or to any other

destination at no greater cost, and

(e) the reasonable cost of repatriation of the Contractor’s staff and workmcn
employcd wholly m connecuon with the Works at the date of such termination.

If circumstances of Force Majeure occur and in consequence thereof under the
law governing the Contract the parties are released from further performance of
the Contract, the sum payable by the Employer to the Contractor shall be the

_same as that which would have been payable under Sub-Clause 44.8 if the

Contract had been terminated under Sub-Clause 44.7.

The provisions of Clause 44 shall also apply in circumstances where the Engineer

is prevented from pcrformmg any of his duties under the Contract by reason of
Force Majeure.

Default

If the Contractor is not executing the Works in accordance with the Contractor is
ncglecung to perform his obligations thereunder.so as seriously to affect the
carrying out of the Works, the Engineer may give notice to the Contractor
requiring him to make good such failure or neglect.

If the Contractor:

(a) has failed to comply within a reasonable time with a notice under Sub-Clause
45.1, or

(b) assigns the Contract or subcontracts the whole of the Works without the
Employer's written consent, or
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Labour, Materials
and Transport

Termination -

453

45.4

45.5

46.1

46.2

46.3

471

~ %
(c) becomes bankrupt or insolvent, has a receiving order made against him or
compounds with his creditors, or carries on business under a receiver, trustee or
manager for the benefit of his creditors or goes into liquidation,

the Employer may, after having given 7-days notice (o the Contractor, terminate
the Contract and expe! the Contractor from the Site.

Any such expulsion and termination shall be without prejudice to any other rights
or powers of the Employer, the Engineer or the Contractor under the Contract

The Employer may upon such termination complete the Works hlmsclf orbyany
other contractor.

The Engineer shall, as soon as possible after such termination, certify the value of
the Works and all sums then due to the Contractor as at the date of termination in
accordance with Clause 33. -

The Employer shall not be liable to make any further payments to the Contractor
until the Works have been completed. When the Works are so complete, the
Employers shall be entitled to recover from the Contractor the extra costs, if any,
of completing the Works after allowing for any sum due to the Contractor under

Sub-Clause 45.3. If there is no such extra cost the Employer shall pay any balance

due to the Contractor. - :.

The éon(ractor s liability under Clause 27 shall immediately cease when the
Employer expels him from the Site without prejudlc" to any liability thereunder
that may have already occurred.

The Contractor may, by giving 14 days notice to the Employer and thc Engmccr
terminate the Contract if the Employer:

(a) fails to pay the Contractor the amount due under any certificate of the

~ Engineer within 28 days after the amount became payable, or

(b) interferes with or obstructs the issue of any certificate of the Engineer, or

(c) becomes bankrupt or insolvent, has a receiving order made against him,
compounds with his creditors, or carries on business under a receiver, trustee or
manager for the benefit of his creditors or goes into liquidation, or

(d) consnstently fails to meet his contractual obligations, or

(e) appoints a person to act thh or in replacement of the Engineer without the
Contractor’s consent.

Any such termination shall be without prejudice to any other rights of the
Contractor under. the Contract.

On such termination, the Contractor shall be entitled to remove immediately all
Contractor’'s Equipment which is on the Site.
<

In the event of such termination the Employer shall pay the Contractor an
amount calculated in accordance with Sub-Clause 44.8.

The Employer shall pay in addition the amount of any loss or damage, including
loss of profit which the Contractor may have suffered in consequence of

termination. The additional amount shall, however, not exceed the limit specified
in the Preamble.

Changes in Cost and Legislation

Where the Contract Price is to be adjusted for changes in the cost of labour

malerials, transport or r"wcr costs of execution of the Works, the method for
2lculating such adjustment shall be specified in the Preamble
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48.1

48.2

49.1

49.2

49.3

witich results lrom the LOAracior's agraull or negugence.

The Contract Price shall be adjusted to take account of any increase or decrease

in cost resulting from changes in legislation of the country where the Site is
focated or in its generally accepted interpretation.

Legislation means any law, order, regulation or bye-law having the force of law,
which affects the Contractor in the performance of his obligations under the

Coatract, made after the date 28 days prior to the latest date for submission of
tenders for the Works.

The Engineer shall certify the amount of the resulting increase or decrease in cost,
which shali be added to or deducted from the Contract Price.

Customs

Ualess otherwise stated in Part IT the Employer shall pay all customs, import
duties and taxes in consequence of the importation of Plant. If the Contractor is

required to pay such customs, import duties and taxes, the Employer shall
reimburse the amount thereof.

The Employer shall assist the Contractor in obtaining clearance through the
customs of ali Plant and Contracthr’s Equipment and in procuring any necessary

government consent to the re-export of Contractor's Equipment when it is
removed from the Site.

Notices

All certificates, notices or written orders to be given to the Contractor by the .
Employer or the Engineer under these Conditions shall be sent by airmail post,
‘cable, telex or facsimile transmission to or left at the Contractor’s principal place
of business or such other address as the Contractor shall nominate for that
purpose, or may be handed over to the Contractor’s representative,

Any notice to be given to the Employer or to the Engineer under these Conditions
shall be sent by airmail post, cable, telex or.facsimile transmission to or left at the
respective addresses nominated for that pufpose in the Preamble, orhanded over
to the Engineer's or the Employer’s representative authorised to receive it.

Instructions or notices to the Contracter and notices from the Contractor to the
Engineer or the Employer recorded in a minute of protocol signed by the
authorized representatives of the giver and recipient of such notice or instruction
shall be valid notice or instruction far the purposes ol the Contract.

Disputes and Arbitration

Il either party is dissatisfied with a decision or instruction of the Engineer as

conflirmed, reversed or varied in accordance with Clause 2 he may refer the matter
to arbitration pursuant to Sub-Clause 50.2.

Unless the dissatisfied party has notified the other party and the Engineer within
56 days of such decision or instruction of his intention to refer the matter to
arbitration, he shall be decmed 1o have accepted the decision as final,

Reference to arbitration shall not relieve the Contractor of his cbligation 10
proceed with the Works in accordance with the Engineer's decision or

instruction, nor relieve the Employer of any of his obligations under the
Contract.
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.1 Applicable Law
Procedural Law

.Language

50.2

L )

additional Lo the reasons stated in the notice given.under Sub-Ci

R E AR )

ause 2.7,

If a: any time any question, dispute or difference shall arise between the
Employer and the Contractor in connection with or arising outof the Contract or
the carrying out of the Warks either party shall be entitied to refer the matter (o
be finally settled by arbitration in accordance with the Rules of Conciliation and
Arbitration of the International Chamber of Commerce by one or more
arbitrators appointed in accordance with those Rules, or by arbitration in
accordance with such other rules as are specified in Part 11,

The Arbitrator(s) shall have full power to open up, review and revise:

(a) any decision or instructior:. of the Engineer referred to arbitration pursuant to
Sub-Clause 50.1, and

(b) any certificate of the Engineer related to the dispute.
50.3 Performance of the Contract shall continue during arbitration proceedings unless
the Employer shall order suspension. If any such suspension is ordered the

reasanable costs incurred by the Contractor and occasioned thereby shall be
added to the Contract Price.

No payments due or payable by the Employe[’ shall be withheld on account of
pending reference to arbitratiom! o
o

50.4 Formal notice of arbitration must be given to the other party, and where required

to the appropriate arbitration body, no later than 84 days after the issue of the
Final Certificate of Payment.

Law and Procedure

51.1 The law whijch is to apply to the Contract and under which the Contract is to be

construed is stated in the Preamble.

$1.2 Thelaw governing the procedure and administration of any arbitration instituted

pursuant to Clause 50 is stated in the Preamble.

51.3 The language and place of the arbitration.are stated in the Preamble.
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Conditions

% peratlon and
2 _Malntenance
Manuals

performance
Security

2%
3

(The Clauses referred to in Part [l — Section A are those where the provision in
the General Conditions (Part [) refer to an alternative solution to be siated in Part
[[. The provisions in the General Conditions will apply unless an alternative
solution is given in Part [l — Section A. The clauses in this section necd therefore
not be completed, but must be completed if alternative solutions to the relevant
Part I provisions are necessary.)

Section A

Sub-Clause 1.1.1.

The following financial and administrative requirements are conditions
precedent to commencement:

Sub-Clause 1.1.11.

The Defects Liability Periodis _________ days.
<h
Sub-Clause 2!1.

* The Engineer requires the.consent of the Employer before exercising the

following duties:

Sub-Clause 6.6.

Operation and Maintenance Manuals shall beinthe language.

Sub-Clause 6.9.

The Contractor is required to disclose to the Engineer or the Employer
conﬁdenual information as follows:

Sub-Clause 8.1.
The following facilities will be provided by the Employer:

The facilities will be provided at the following rates:

Sub-Clause 10.1.

The Contractor shall obtain a Performance Security of an amount

of
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Contractor’s Sub-Clause 14.1. .

Equipment g ) .
The following items of Contractor’s Equipment will be provided free of charge
by the Employer for the Contractor’s use:
xiention of Defects Sub-Clause 30.4.

“Liability Period

In the event of suspension the Defects Liability Period shall not last more than
___daysafterthe date the Plant would have been delivered but for the suspension

MetRod of

AN Sub-Clause 33.2.
Application -y
Application for payment shall be made as follows:
Payment Sub-Clause 33.5.

The period for payment shall b‘c:

o

The place for payment shall be: -

Sub-Clause 33.6.

Theinterest rate for delayed paymentis 5.

. Sub-Clause 33.8.

The provisions for measurement are:’

- Customs and

. Sub-Clause 48.1.
‘lmport Duties

The Contractor shall pay and be reimbursed by the Employer for the following
customs, import duties and taxes in consequence of the importation of the Plant:

Arbitration Sub-Clause 50.2.

4

The rules of arbitration shall be those of:

Section B

Add further Special Conditions as may be required for the particular project.

0
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INDEX

Access, authoruy for
Aceess, nol exclusive
Access, Right of Contractor
Access to and possession of the Site
Accident or injury to Contractor's employees
Additional costs caused by Force Majeurc
Additional payments, claims pracedure
Address for Notes, Contractor
Address for Notes, Employer
Address lor Notes, Eng‘iné:r
Adverse physical conditions and artificial obstructions
Ambiguities and Discrepancies
Applicable Law
Application for Cerlificates of Payment
Application for Final Certilicate of Payment
Approved Coatractar’s Drawings
Arbitration, reference to. ;
Arbitration, performance of Contract to continue
Arbitration, time limit for. formal noticcr
Assignment | - - *
Assistance with local regulations

Bankéuptcy of Contractor . -

Bankruptcy of Employer .

Carc of the Works - - .

‘Certificate of Payment,-application for final
Certificate of Payment, corrections to
Certificate of Payment, [inal, conclusive
Certificate of-Payment, issuc of
Certificate'of Payment, issuc of final -
Certiflicate of Payment, method of application
Certificate of Testing -

Certificate, Taking-Over
Changes in cost, labour; materials and transport
Changes in statutory and other regulations
Civil works on Site
Claims for additional payment, assessment
Claims lor additional payment, procedure
Claims in respect of Patent Rights
Claims under Performance Security

. _KTarance of Site, periodicaily and en Combletipﬁ
Confirmation in writing
Communications, day to day
Completion, clearance of Site an
Completion, delay in
Completion, delays by Subcontractors
Completion, carlier

-

Completion, cxtension ol time lor

Campletion, prolonged delay

Completion, time for

Completion, facilities for Tests

Completion, consequences of failure to pass Tests
Compliance with laws . i
Compliance with Statutes and Regulations
Consents and Wayleaves

Consequences of disapproval of Contractor’s Drawings
Consequential Damage, liability for

Contract Agrecment

Contract documents, priarity of

Clause

14.7
17.1
30.8
7.1
4101
44.5
34.1
49.1
49.2
49.2
11.3
5.4
514
33.2
33.9
6.3
50,2
‘50,3
50.4
3.1
17.2
45.2 (c)
46.1
g
33.9
33.4
33.11
333
33.10
33.2
20.5
29.2
47.1
47.2
17.3
34.2
341
16,2
10.3
14.5
2.6
.52
14.5
27.1
26.2
26.3
26.1
27.2
25.1
28.4
28.7
15.2
15.1
17.4
5.2
42,1
9.1 .
5.3
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Index | '

Disagreement as to results of Tests

Disagreement on adjustment of the Contract Price
Disapproval of Contractor’s Drawings, consequences of
Disputes concerning Engineer's Decisions

Documents mutually explanatory
Drawings, Contractor's

Earlier Completion

Effect on liability for delay

Electricity, Water and Gas

Employer/Engineer, errors by

Employer/ Engineer, notices to

Employer's Default

Employer's Default, payment on termination for
Employer's Equipment .

Employer’s right to ma_ini'ain insurance cover
Employer’s Risks ' B
Employer's Use of Contractor's Drawidigs
Employer's Warraaty for Patent Rights'
Engagement of Labour
Engineer/Employer, notices to

Engineer’s Decisions and l.t_\structions
Engineer's Decisions, g!..isj._n'gtcs concerning -

Engineer’s Dutics :

Engincer’s Power to Delegate

Engineer, Replacement c_)'f_‘

Engineer’s Representative ™

Engineer’s Right to Vary‘ ‘

Engineer to act impartially’

Equipment, Contractor’s

Equipment, Contractor’s, removal on default of Employer
Equipment, Employer’s
Erection Information to be provided by Contractor
Errors by Employer/Engineer

Errors in Contractor’s Drawings

Exchange Rates

Exclusive Remedies

Execution, manner of

Extension of Deflects Liability Period

Extension of Time for Completion

Facilitics for Testing
Facilities for Tests on Completion
Failure to certify, remedies on
Failurc to tnsure ‘
FFailure to make payments, remedies )
Failure o pass Tests on Completion, consequences of
Fencing, lighting and guarding
FFinal Certificate of Payment, application for
FFinal Certificate of Payment conclusive
Final Certificate of Payment, issuc of
Force Majzure, additivnal costs caused by
Force Majcure affecting Engineer’s Duties
Force Majcure, damage caused by

Force Majeure, definition of

Force Majeure, cffect of

‘arce Majeure. notice ol occurrence

payment on termin
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28.6
3.8
6.2
2.7
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5.4
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45.5
14.3
7.2
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14.4
43.7
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16.3
18.1
49.2
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Index

Conitcactor, General Obligaticns

Contractor's Default

Contraztor’s Drawings

Contractor’s Drawings, additional copies
Cantractor’s Drawings, consequences ol disapproval of
Contractor's Drawings, inspection ol

Contracior's Drawings, no deviation

Contractor’s employees, objections 1o

Contractor’s Equipment '

Contractor's Equipment, exciusive use of
Contractor’s Equipment, insurance of

Coatractor’s Equipment, removal of

Contractor’s Liability

Contractor’s, opportunities for other

Contractor’s representative

Contractor's responsibility for the Care of the Warks
Contractor's Risks

Contractor to proceed

Contract Price, su fﬁcichcy of AN |
Contractor to search

Contractor's use of Employer's Drawings
Corrections to Certificates of Payment

Costs, overhead charges and profic * 2
Costs, records of g

Covering up work

Currency restrictions

Customs and import duties -

Customs, clearance through

Damage after Risk Transfer Date

Damage before Risk Transler Date . -
Damage caused by Force Majeure
Damage, liability for indirect or consequential
Damages, loreseen

Damage 1o property, Contractor’s Liabiliy
Damage 10 propenty, Employes’s Liability
Damage 1o the Works, passing of risk
Daia, Site

Dates, for Inspection and Tesling

Deay 1o Day communications

Deflault of Contractor

Default of Employer

Defective wark, removal of

Defects, lailure to remedy

Delecis in Employer's and Engineer's Designs
Defects Liability Certificate

Defects Liability Period

Cefects Liability Poriod, catension of
Defects, making good

Defects, natice of

Deflinitions

Delayed payment

Delayed Tests

Delay in Completion

Declay, prolonged

Dclays by Subcontraciors

Delivery of Plaat, permission lor

Design of Plan:

C noies and Ambigui

Clause

8.1
45.2
6.1
6.1
6.2
6.4
6.3
18k
141
14.1
43.2
46.2
40.1
14.6
13.1
38.1
37.3
31.4
11.2
30.10
6.8
33.4
1.6
31.5
19.2
35.2
48.1
48.2

39.3
39.2
44.6
42.1

*42.6
40.1
40.2
39.1
11.1
20.3

5.2
45.2
46.1
30.6
30.5
30.9
30.11
30.1
30.4
30.2
30.3
1.1
3.6
28.3
27.1
27.2
26.2
~22.1
B.1
5.4
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Force Majeure, performance Lo continue
Force Majeure, release from performanc'c
Force Majeure, termination in consequence of
Foreign currencies, payment in

Fareseen damages

Gas, Electricity and Water
General Obligations of the Contractor
Guarding, Fencing and Lighting

Headings and Titles
Hours of work

Hours of work, restriction of

Imporl Duties and Customs

Import Permits and Licences

Independent Inspection |

indirect or Consequential Damage, liability for
Information for Import Permits and Licences
Inspection and Testing, dates for
Inspection and Testing during manufacture
Inspeciion of Contractor's Drawings - 3

Insurance, Contractor's Equipment’ A
Insurance of Employccs

Insurance of the Works

Insurance Policies, gcncral rcqunrcmcnts
Insurance Policies, pcrmlucd exclusions
Insurance, Third Party Llablhty

Interference with Tests on Complcnon
Interpretation

Invoices and Receipts — Prowsnonal Sums
Issue of Certificatc of Pay_m__cnt

Issue of Final Certificate 6f Payment

Labour, changes in cost and legislation
Labour, engagement of E .

Labour, restriction of werking haurs

Labour, returas of :

Labour, working hours

Language, for arbitration

Language, ruling i

Law, applicable

Law, procedural

Laws, comphance with

Liability after expiration of Defect Liability Period
Liabitity for Damage ta Property and Injug ta Persons, the Conltractor
Liability for Damage to Property and Injury to Persons, the Employer
Liabtlity lor Indirect or Consequential Damage
Liability, maximum

Liability, Third Party [nsurance

Licences and Impon Permits

Local Repulations, assistance with

Loss or Damage after Risk Transfer Date

Loss or Damage before Risk Trans{cr Date
Loss or Damage, mitigation of

Laoss or Damage Lo the Works, passing of risk
Mainienance and Operation Manuals

Making goad Defects

Manner of Execution

Manufacture, Inspection and Testing during
Manufaciure of Plang

Clausc

44.4
44.9
44.7
35.1
42.6

14.3
8.1
14.2

1.2
18.3
18.4

48.1
17.5
20.1
421
4.8
20.3
20.2
6.4
43.2
43.4
43.1
43.5
43.6
43.3
29.4
1.3
36.3
33.3
33.10

a7
18.1
18.4
18.2
18.3
51.3
5.1
51.1
51.2°
15.2
42.3
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42.1
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43.3
17.5
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39.2
42.5
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6.6
30.2
18.1
20.2
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Manufacturing Drawings ;
Materials, Changes in Cost and Legislatio
Maximum Liability

Measurement, payment by

Method of application for Certificates of Payment

Minutes of Mecetings
Mitigation of Loss or Damage -

Notice of Dcfault

Notice of Defects

Notice of Occurrence, Force Majeure
Notice of Tests

Notices, Consents and Approvals
Notices to Contractor

Notices to Employer/Engineer

Objection to Contractor’'s Employees
Obligations of the Contractor, General
Obligations of the Contractor, Setting Out
Operation and Maintenance Manuals
Opportunities for Other Contractors )
Order to suspend work - |
Ordering Work ag‘ainst Provisional Sums
Overhead Charges

Ownership of Plant

Patent Rights, Claims in respect of
Patent Rights, Employer’s Warranty for
Patent Rights, lndcmniﬁ‘éation
Payment G

Payment by Measurement

Payment, Application for Final Certificate
Payment Certificates, corrections to
Payment Certificate, issue of

Payment, delayed

Payment, Final Certificate conclusive
Payment, issue of Final Certificate
Payment, method of application for
Payment on Suspension

Payment, remedics on [ailure to certify or make payment

Payment, terms of
Performance Security
Performance Security, claims under

Period of Validity, performance Security
Permits to Work

Physical Conditions, adverse

Plant, permission (o deliver

Plant, rejection

Plant, ownership

Possession of the Site, access to and
Priority of Contract Documents
Prolit

Programme, alterations (o
Programme, revisions of
Programme to be furnished
Prolonged delay

Prolonged Suspension

Provisional Sums, ordering work against
Provisional Sums, payment against
Provisional Sums, usc of

Clause

6.9
471
42.2
33.8
33L2
49.3
42.5

451
30.3
44.3
28.1

1.5
49.1
49.2

13.2
8.1
8.2
6.6

14.6

23.1

36.2
1.6

32.1

16.2
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17.5
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Index

Purchase of Materials

Rates of Exchange

Receipts and Invoices

Regulations, assistance with Local

Regulations, Statutes, compliance with

Regulations, Statutory and Others

Rejection of Plant

Remedies on failure to insure

Remedy of Contractor on Employer’s Default

Removal of Contractor's Equipment

Removal of Contractor’s Equipment on Employer's Default
Restriction, currency

Restriction of Working Hours
Resumption of Work

Retesting

Returns of Labour

Rights, Patent ;
Rights, Patent, claims in'respect of ;4
Rights, Patent, Employer’s Warrantyt
Risks and Responsibility, allocation of
Risks of War and Cther Hostilities
Risk transfer date

Safety, precautions on Site

Samples and Models

Setting Out i - i
Settlement of Disputes — Arbitration
Singular and plural ;

Site, Access to and possession of

Site, Clearance of

Site Data .

Statutes, Regulations, etc., compliance with
Statutory and Other Regulations, changes in
Storage of Delayed Plant - :
Subcontracting

Subcontractors, responsibility of Contractor
Sufficiency of Contract Price

Supply of Water, Electricity and Gas
Suspension of Works -

Suspension, Costof -

Suspension, payment in event of
Suspension, prolonged

Suspension, resumption of work

Taking over

Taking-Over Certificate

Taking over, usc before

Termination due to Contractor's Default
Termination due 1o Employer’s Default
Termination in consequence of Force Majcure
Termination on Employer's failure to make payment
Termination on Engincer's failure 1o certily
Terms of Payment

Test Certificate

Testing and Inspection dates for

Testing and Inspection during manulacture
Testing, Certificate of

Testing, Facilities for

Tests on complerion, allowance lor use

Clause

4.1

35.3
36.3
17.2
151
47.2
211
43.7
46.1
14.1
46.2
35.2
18.4
24.4
28.5
18.2
16.1
16.2
16.3

37.1°

44.1
38.2

14.2
6.1
8.2

50.2
1.3
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14.5

11.1

15.1

47.2

23.1
4.1
4.1

11.2

14.3

23.1

24.1

24.2

24.3

24.4

23.1
29.2
29.3
5.2
46.1
44.7
33.7
33.7
33.1
28.9
20.3
20.2
20.5
20.4
28.8
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Tests on Completion, consequences of failurc to pass

Tests on Completion, delayed

Tests on Completion, facilities (or
Tests on Corﬁplc(ion. fucrther tests
Tests on Completion, notice of

Tests on Completion, time (or

Third Party Insurance

Time for Completion

Time for Completion — Extension of

Uncovering work .

Use before taking over

Valuation at Date of Termination
Variation Order Procedure

Vary, Engineer's right to

War, etc., risks

Warranty lor Patent Rights, Employer’s
Water, Gas and Electricity

Wayleaves, Consents, etc.

Working Hours

Working Hours, Restriction of
Workmanship '

Work, resumption of

Work, suspensionof " !

Works, care of the

Works, damage after Risk Transfer Datc

Works, damage before Risk Transfer Date
Works, insurance of

Works to continue during arbitration

pa)

28.7
28.3
28.4
30.7
28.1
28.2
43.3
25.1
26.1

19.3
29.3
45.3
31.2
311

44.1
16.3
14.3
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TAETTEE

SRR

NAME OF CONTRACT:

TENDER

TO:

Having examined the Tender Documents including the Instructions to Tenderers,
Conditions of Contract, Specification, Employer's Drawings and Schedule of Prices {or
the execuion of the above-named Contract, we, the undersigned, hereby offer to

execute, complete and remedy defects in the whole of the Works in conformity with the
said documents for the sum of

-l

s ' )

We undertake, if our Tender is accepted, to complete and deliver the whole of the Works

. .comprised in the Contract within the time or times stated in the Contract, subject to the

said Conditions.

We agreeto abide by this Tender fora period of _ days fromthedate
-fixed for receiving the same and-it shall remain binding upon us and may be accepted by
you at any time before the expiration of that period.

This Tender is submitted under our covering letter
reference dated

and the completed tender documents
and other information, required by the Instructions to Tenderers, which are enclosed

therewith all of which shall be read and construed-as forming a part hereof;

This Tender, together with your written acceptance thereof shall constitute a binding
Contract between us, valid from the date of your written Letter of Acceptance.

We understand that you are not bound to accept the lowest or any Tender you may
receive.

Dated this dayof . 19
Signature in thecapacity of

duly authorised to sign tenders for and on behalf of:

Witness =
Address —

Qccupation
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Contract agreement

This Agreement made the _ dayof

Between

(hereinafter called *‘the Employer) and

(hereinafter called the *‘Contractor'")

-~
Whereas the Employer requires that certain Works should be provided and executed, by

the Contractor, namely

as

and has appomted — " :
the Engmecr for the purposes thereof and has acceptcd a Tender by the Contractor for

the prOVlSlOﬂ and execution of such Worksin the sum of

(hereinafter called the ““Contract Price’ "V

Now |t is agreed as follows

In thxs Agrecmcnt words and cxpressxons shall have the mcamngs as are respectively
assigned to them in the Conditions of Contract hereinafter referred to.

The following documents shall be deemed to form this Agreement:

(a) The Letter of Acceptance

(b) The Preamble

(c) The Conditions of Contract Part Il
(d) The Conditions of Contract Part 1
(e) The Specification

(f) The Schedules

(g) The Employer’s Drawings

(h) The Contractor’s Drawings

(i) The Tender.

3. TheContractorshall provide execute and complete the Works and remedy defects therein

in conformity in all respects with the provisions of the Contract.

The Employer shall pay the Contractor in consideration of the provision execution and
completion of the Works and the remedying of defect therein the Contract Price or such
other sum as may be come payable under the provisions of the Contract at the times and
in the manner prescribed by the Contract.
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_the provision and execution of such Worksinthesumof _

This Agreemcntmade the _ dayof 19

Between __

- (hereinaftercalled “‘the Emplbyer) and

(hercinafter called the “Contractor')

»

Whereas the Employer requices that certain Works should be provided and executed, by
the Contractor, namely

and has appoeinted

as
the Engineer for the purposes thereof and has accepted a Teader by the Contractor for

-4

(hereinafter called the ““Contract Price").

Now it is agreed as follows:

In this Agreement words and expressions shall have the meanings as are respectively

-assigned to them in.the Conditions of Contract hereinafter referred to.

The fdllowing documents shall be deemed to form this Agreement:

(a) The Letter of Acceptance

(b) The Preamble

(c) The Conditions of Contract Part I1
(d) The Conditions of Contract Part 1
(e) The Specification

(f) The Schedules

(g) The Employer’s Drawings

(h) The Contractor’s Drawings

(1) The Tender.

The Contractor shall provide execute and complete the Works and remedy defects therein
in conformity in all respects with the provisions of the Contract.

The Employer shall pay the Contractor in consideration of the provision execution and
completion of the Works and the remedying of defect therein the Contract Price or such

other sum as may be come payable under the provisions of the Contract at the times and
in the manner prescribed by the Contract.

T L= R U
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The parties have entered into this Agreement in accordance wibh their respective laws on
the date hereof.

The Common Seal of

was hereunto affixed in the presence of:
. ar
Signed Sealed and Delivered by the

said

An the presence of:

Binding Signature of Employer

.Binding Signature of Contractor,

-t
ot
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Section 1C — Conditions of Particular
Application




CONDITIONS OF CONTRACT

PART II - CONDITIONS OF PARTICULAR APPLICATION

Notes on the Conditions of Particular Application

(The Clause referred to in Part II are those where the provision in the General Conditions
(Part I i.e Section 1B) refer to an alternative solution to be stated in Part II. The
provisions in the General Conditions will apply unless an alternative solution is given in
Part II. The clauses in this section need therefore not be completed, but must be
completed if alternative solutions to the relevant Part [ provision are necessary).
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Section A

Sub Clause 1.1.1
Conditions Precedent to
Commencement

Sub Clause 1.1.5
Contract Price

Sub Clause 1.1.11
Defects Liability Period

Sub-Clause 5.3
Priority of
Contract
Documents

Sub Clause 6.6

Operation & Maintenance

Manuals

Sub Clause 6.9
Manufacturing Drawings

Sub-Clause 7.2
Errors by Employer
or Engineer

Sub-Clause 8.1
Contractor's
General

Item ii) to v) are not applicable.

“Contract Price” means the sum stated in the Letter of
Acceptance as payable to the Contractor for the execution
and completion of the works and the remedying of any
defects therein in accordance with the provisions of the
contract.

The defects liability period shall be one year from the date
of proper taking over of the Works and not from the date of
commissioning of the substation.

Delete the documents listed 1 —5 and substitute :

The Contract Agreement;

The Letter of Acceptance;

The Preamble

Amendments

The Conditions of Contract Part II (Section 1C);
The Conditions of Contract Part I (Section 1B)
The specifications.

NV AEPDD =

In case of conflict, if any, in Clauses of 1 to 6 above, the
decision and interpretation of the contract by the Employer
shall be final.

Operation and Maintenance manuals shall be in English
language.

The Contractor is required to disclose to the Engineer or the
Employer confidential information such as manufacturing
defects noticed in the equipment after installation at other
Works site, decisions such as termination of product within
ten (10) years of supply of the product etc.

Clause is not applicable. The contractor to make the
assessment of the drawings and any errors, omissions and
discrepancies need to be immediately brought to the notice
of the BPC during the time of bidding only. The drawings
and designs enclosed with the Bidding document are for Bid
purpose only.

The Employer shall not provide any facilities to the

Contractor at the Work site. The Contractor shall make his
own arrangements with respect to the same. The Employer

Section1 C-2



Responsibilities

Sub-Clause 10.1
Performance
Security

Sub-Clause 12.1
Program to be
Furnished

Sub Clause 14.1
Contractor’s Equipment

Sub-Clause 18.3
Working Hours

Sub-Clause 20.4
Facilities for Testing

shall provide assistance for obtaining necessary clearances
etc. However, all the related expenses shall be borne by the
Contractor.

Replace the text of Sub-Clause 10.1 with the following :

"The Contractor shall provide security for his proper
performance of the Contract to the Employer within 28 days
after the receipt of the Letter of Acceptance. The
performance security shall be for 10% of the Contract
Amount and shall be in the form of a bank guarantee, issued
either (a) by a bank located in Bhutan or a foreign bank
through a correspondent bank located in Bhutan or (b)
directly by a foreign bank acceptable to the Employer.
When providing such security to the Employer, the
Contractor shall also notify the Engineer.

Without limitation to the provisions of the preceding
paragraph, whenever the Engineer determines an addition to
the Contract Price as a result of a change in cost and/or
legislation or as a result of a variation amounting to more
than 25 percent of the portion of the Contract Price payable
in a specific currency, the Contractor, at the Engineer's
written request, shall promptly increase the value of the
performance security in that currency by an equal
percentage.

The cost of complying with the requirements of this Clause
shall be borne by the Contractor.”

"The time within which the program shall be submitted
shall be twenty eight (28) days."

The Contractor shall provide all the equipment necessary to
complete the works.

The second para. shall be modified as follows:

“Subject to any provision contained in the Contract, the
Contractor shall have the option to work by day and by
night after obtaining prior permission of the Employer,
Ministry of Home Affairs, Police and Ministry of Labour.
However, under any circumstances extra claim(s) towards
the same will not be entertained.”

Following shall be added at the end of para.

‘The Contractor shall also bear the cost towards conveyance
(to & fro) of the Employer’s/Engineer’s representative from
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Sub-Clause 22.1
Permission to Delivery

Sub-Clause 25.1
Time for Completion

Sub-Clause 26.1 Extension
of Time for Completion

Sub-Clause 27.1
Delay in
Completion

Sub-Clause 30.4
Extension of Defects
Liability

Sub Clause 30.9
Defects in Employer’s and
Engineer’s Designs

Sub-Clause 31.3
Adjustment of the
Contract Price

the nearest railway station / airport to manufacturer’s works
and local transport during the inspection trips and meetings
in India.

‘Engineer’ shall be replaced by ‘Employer’

Time for completion shall be 7 months from the date of
handing over of the site.

Following shall be added as:

‘Contractors shall not be entitled for claims of establishment
charges, day to day operation cost, hiring of vehicle, salaries
of employees etc. for the extended period of stay and ideal
labour charges arising out off any circumstances. Such
expenses are deemed to be included in Contractor’s Risks.’

Add / modify as follows:

"If the Contractor does not complete the Works as per
completion period stated in the Contract Agreement, then
the damages for delay shall become payable by the
Contractor. The Liquidated Damages shall be levied @
0.1% for every day of delay or the part thereof for
unfinished portion of work subjected to a maximum of 10%
of Contract Value.”

The last para. of the Sub- Clause shall be deleted and
modified as follows:

“When progress in respect of Plant has been suspended
under Sub-Clause 23.1, the Contractor’s obligations under
this Clause shall not apply to any defects occurring more
than one year after the Time for Completion established on
the date of the Letter of Acceptance.”

Clause is not applicable and is deleted.

Delete the Clause and add the following:

“If the Contractor and the Engineer are unable to agree on
the adjustment of the Contract price, the adjustment shall be
determined in accordance with the rates specified in the
Schedule of Prices.

If the rates contained in the Schedules are not directly
applicable to the specific work in question, suitable rates

Section1 C -4



Clause 33

Sub-Clause 33.1
Terms of Payment
Equipment

shall be established by the Engineer reflecting the level of
pricing in the Schedule of Prices.

Where the rates are not contained in the said Schedule, the
amount shall be such as is in all the circumstances
reasonable. Else the rates shall be derived based on joint
observation of cost shall be recorded and payment shall be
made on the basis of quotation or the actual invoices from
the manufacturer, actual taxes and duties, transportation
charges and 20% on ex-works towards Contractors
overheads .

Clause 33 of the General Conditions shall be deleted and the
following Sub- Clauses 33.1 to 33.16 are substituted
therefore:

Payment for supply of equipment will be made as under:
a) 10 % advance pursuant to Sub Clause 33.9 below.

b)  80% Payment against delivery of equipment/materials
as covered in Bill of Quantities of the Contract. The
invoice for claiming 80% payment should be
accompanied by the following documents.

1. Proof of delivery: Submission of entry proof
in Bhutan duly certified by the Revenue &
Customs Department.

il. Contractor’s detailed invoice giving full
particulars of the equipment/material, status of
supplies, payment received (format shall be

obtained from ED).
iii. Detailed packing list.
iv. Inspection reports and Test Certificates.
V. Certificates of BST/Taxes paid in Bhutan and
India.
vi. Certification of excise duty payment in India.
vii.  Physical verification and certification by
Engineer
viii.  Submission of Monthly Progress report
iX. BST shall be reimbursed separately based on

the submission of original receipts (refer sub
clause 48.1 and 52.3)

X. Three copies of invoices and above document
shall be submitted for the claims.

c) Balance 10% Payment: After the “Taking over” of the
Works and issue of Performance Certificate by the
Employer’s representative and submission of Bank
Guarantee by the Contractor of equivalent amount to
cover defect liability period.
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Sub-Clause 33.2
Terms of payment
Erection & Civil Works

Sub-Clause 33.3
Quarterly Statement

Payment for Erection of Equipment and Civil Works will be
made as under:

a) 10 % advance pursuant to Sub Clause 33.9 below.

b)  80% Payment upto an extent of 80% of contract value
would be made periodically in each quarter on
presentation of erection or civil works invoice giving
full details of the work done and joint measurements
during the quarter along with updated statement
showing the status of payments due and received
against receipt of monthly progress reports. Three
copies of invoices and joint measurements sheets shall
be submitted for the claims.

c) Balance: 10%: Payment would be released on
successful commissioning and "Taking Over" of the
works and issue of Performance Certificate by the
Employer’s Representative and submission of Bank
Guarantee by the Contractor of an equivalent amount
to cover the defect liability period.

The Contractor shall submit a statement in three (3) copies
to the Engineer at the end of each quarter, in a tabulated
form approved by the Engineer, showing the amounts to
which the Contractor considers himself to be entitled. The
statement shall include the following items, as applicable,
which shall be taken into account in the sequence listed:

a) the estimated contract value of the Temporary and
Permanent Works executed up to the end of the
quarter in question, at base unit rates and prices and
in bid currency;

b) the actual value certified for payment for the
Temporary and Permanent Works executed up to the
end of the previous quarter, at base unit rates and
prices and in bid currency;

c) the estimated contract value at base unit rates and
prices of the Temporary and Permanent Works for
the quarter in question, in bid currency, obtained by
deducting (b) from (a);

d) the value of any variations executed up to the end of
the quarter in question, less the amount certified in
the previous Interim Payment Certificate, pursuant
to Clause 31.3;

Section1 C-6



Sub-Clause 33.4
Quarterly Payment

Sub-Clause 33.6
Place of Payment

Sub-Clause 33.7 Retention
Money

Sub-Clause 33.8
Payment of
Retention Money

g)

any amount to be withheld under the retention
provisions of Sub-Clause 33.7, determined by
applying the percentage set forth in Sub-Clause 33.7
due under paragraphs 33.3 (d).

any amounts to be deducted as repayment of the
Advance under the provisions of Sub-Clause 33.9;
and

Any other sum, to which the Contractor may be
entitled under the Contract.

The said statement shall be approved or amended by
the Engineer in such a way that, in his opinion, it
reflects the amounts due to the Contractor in
accordance with the Contract, after deduction, other
than pursuant to Clause 27.1, of any sums which may
have become due and payable by the Contractor to the
Employer. In cases where there is a difference of
opinion as to the value of any item, the Engineer’s
view shall prevail. Within 28 days of receipt of the
quarterly statement referred to in Sub - Clause 33.3,
Engineer shall determine the amounts due to the
Contractor and shall issue to the Employer and the
Contractor a certificate herein called “Interim Payment
Certificate”, certifying the amounts due to the
Contractor.

Notwithstanding the terms of this Clause or any other
Clause of the Contract, no amount will be certified by the
Engineer for payment, until the performance security has
been provided by the Contractor and approved by the
Employer.

Payments to the Contractor by the Employer shall be
made in Indian Rupees/Bhutanese Ngultrum into a
bank account or accounts nominated by the
Contractor. If the payment has to be made by bank
draft/cheque, the charges for preparation of draft/
cheques, etc. shall be to the Contractor's account.

A retention amounting to 10 percent of the amounts
due in each currency, determined in accordance with
the procedure set out in Sub-Clause 33.3 (f) shall be
made by the Engineer in the first and following
Interim Payment Certificates.

Upon the expiration of the Defects Liability Period for

the Works the Retention Money shall be certified by
the Engineer for payment to the Contractor (or return
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Sub-Clause 33.9
Advance
Payment

b)

of the bank guarantee, as the case may be.). Provided
that, in the event of different Defects Liability Periods
being applicable to different Sections or parts of the
Permanent Works pursuant to Clause 29.2, the
expression “expiration of the Defects Liability Period”
shall, for the purposes of this Sub-Clause, be deemed
to mean the expiration of the latest of such periods.
Provided also that if at such time, there shall remain to
be executed by the Contractor any work instructed,
pursuant to Clauses 30.1 and 30.10, in respect of the
Works, the Engineer shall be entitled to withhold
certification until completion of such work of so much
of the balance of the Retention Money as shall, in the
opinion of the Engineer, represent the cost of the work
remaining to be executed.

The Employer will make an interest-free advance
payment to the Contractor exclusively for the costs of
mobilization in respect of the Works in an amount
equivalent to 10 percent of the Contract Price named
in the Letter of Acceptance. Payment of such advance
amount will be due under separate certification by the
Engineer after (i) execution of the Form of Agreement
by the parties hereto; (ii) provision by the Contractor
of the performance security in accordance with Sub-
Clause 10.1; and (iii) provision by the Contractor of an
unconditional bank guarantee in a form and by a bank
acceptable to the Employer in amount equal to the
advance payment. Such bank guarantee shall remain
effective until the advance payment has been repaid
pursuant to paragraph (b) below, but the amount
thereof shall be progressively reduced by the amount
repaid by the Contractor as indicated in Interim
Payment Certificates issued in accordance with this
Clause.

The payment shall be released only after following
conditions are met:

a. Site office setup with a provision of
Guesthouse.

b. Appointment of Project Manager and his
presence at site.

c. Mobilization of construction equipment.

d. Mobilization of adequate labourers for

immediate activities.

The advance payment shall be repaid through
percentage deductions from the interim payments
certified by the Engineer in accordance with the
Clause. Deductions shall commence in the first
Interim Payment Certificate, and shall be made at the
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Sub-Clause 33.10
Time of Payment
and Interest

Sub-Clause 33.11
Correction of
Certificates

Sub-Clause 33.12
Statement of
Completion

Sub-Clause 33.13
Final Statement

rate of 10 percent of the amount of all Interim
Payment Certificates in the currency of the advance
payment until such time as the advance payment has
been repaid; always provided that the advance
payment shall be completely repaid prior to the time
when 80 percent of the Contract Price has been
certified for payment.

The amount due to the Contractor under any Interim
Payment Certificate issued by the Engineer pursuant to
this Clause, or to any other term of the Contract, shall
subject to Clause 27.1, be paid by the Employer to the
Contractor within 45 days after the receipt of bill and
invoices along with joint measurement sheets and
Contractor’s quarterly statement by the Engineer for
certification or, in the case of the Final Certificate
pursuant to Sub-Clause 33.13, within 84 days after the
agreed Final Statement and written discharge have
been submitted to the Engineer for certification.

The Engineer may by any Interim Payment Certificate
make any correction or modification in any previous
Interim Payment Certificates which has been issued by
him, and shall have authority, if any work is not being
carried out to his satisfaction, to omit or reduce the
value for such work in any Interim Payment
Certificate.

Not later than 84 days after the issue of the Taking-
Over Certification in respect of the whole of the
Works, the Contractor shall submit to the Engineer six
copies of Statement of Completion with supporting
documents showing in detail, in the form approved by
the Engineer.

a) The final value of all work done in accordance
with the Contract upto the date stated in such
Taking-Over Certificate;

b) Any further sums which the Contractor
considers to be due; and

c) An estimate of amounts, which the Contractor
considers, will become due to him under the
Contract.

The estimated amounts shall be shown separately in such
Statement of Completion. The Engineer shall certify
payment in accordance with Sub-Clause 33.4.

Not later than 56 days after the issue of the Defects Liability
Certificate pursuant to Sub-Clause 30.11, the Contractor
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Sub-Clause 33.14
Discharge

Sub-Clause 33.15
Final Payment
Certificate

shall submit to the Engineer for consideration six copies of
a draft final statement with supporting documents showing
in detail, in the form approved by the Engineer,

a) The value of all work done in accordance with the
Contract; and

b)  Any further sums which the Contractor considers to be
due to him under the Contract or otherwise.

If the Engineer disagrees with or cannot verify any part of
the draft final statement, the Contractor shall submit such
further information as the Engineer may reasonably require
and shall make such changes in the draft as may be agreed
between them. The Contractor shall then prepare and submit
to the Engineer the final statement as agreed (for the
purposes of these Conditions referred to as the “Final
Statement”).

If, following discussions between the Engineer and the
Contractor and any changes to the draft final statement
which may be agreed between them, it becomes evident that
a dispute exists, the Engineer shall issue to the Employer an
Interim Payment Certificate for those parts of the draft final
statement which are not in dispute. The dispute shall then be
settled in accordance with Clause 50. The Final Statement
shall bear agreed upon settlement of the dispute.

Upon submission of the Final Statement, the Contractor
shall give to the Employer, with a copy to the Engineer, a
written discharge confirming that the total of the Final
Statement represents full and final settlement of all money
due to the Contractor arising out of or in respect of the
Contract. Provided that such discharge shall become
effective only after payment due under the Final Payment
Certificate issued pursuant to Sub-Clause 33.15 has been
made and the performance security referred to in Sub-
Clause 10.1 has been returned to the Contractor.

Within 40 days after receipt of the Final Statement and the

written discharge, the Engineer shall issue to the Employer

(with a copy to the Contractor) a Final Payment Certificate

stating

a) the amount which, in the opinion of the Engineer, is
finally due under the Contract or otherwise, and

b)  After giving credit to the Employer for all amounts
previously paid by the Employer and for all sums to
which the Employer is entitled, other than Clause
27.1, the balance, if any, due from the Employer to the
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Sub-Clause 33.16
Cessation of
Employer’s
Liability

Sub-Clause 37.2
Employer’s Risks

Sub-Clause 40.1
Contractor’s Liability

Sub-Clause 43.1 and 43.2
Insurance

The Works and
Contractor's

Equipment

Sub-Clause 43.6
Permitted Exclusions
from Insurance Policies

Sub Clause 46.1
Employer’s Default

Sub-Clause 48.1
Taxes and Duty

Contractor or from the Contractor to the Employer as
the case may be.

The Employer shall not be liable to the Contractor for any
matter or thing arising out of or in connection with the
Contract or execution of the Works, unless the Contractor
shall have included a claim in respect thereof in his Final
Statement and (except in respect of matters or things arising
after the issue of the Taking-Over Certificate in respect of
the whole of the Works) in the Statement of Completion
referred to in Sub-Clause 33.12.

Sub-Clause 37.2 g) shall be deleted.

Add the following words at the end of sub-Clause 40.1:

Any damages caused due to contract works should be
reinstated to its normal condition after the completion of the
work.

Add the following words at the end of Sub-Clause 43.1 and
43.2:

", it being understood that such insurance shall provide for
compensation to be payable in currency of bid required to
rectify the loss or damage incurred." The Contractor shall
ensure that insurance coverage for the Project is made
through one of the insurance companies in Bhutan.”

Sub-clause 43.6 is amended to read as follows :
"There shall be no obligation for the insurances in Sub-
Clause 43.1 to include loss or damage caused by the risks

listed under Sub-Clause 43.6 paras. a) to d)".

Sub Clause 46.1 e) is deleted.

Delete the Clause and add the following:

‘The Contractor shall be responsible for payment of all
taxes, duties, levies, royalties, etc., as applicable in Bhutan
& India and shall be included in FAS price.’
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Clause 52
Taxation

Sub-Clause 52.1
Foreign Taxation

Sub-Clause 52.2
Local Taxation

Sub-Clause 52.3
Custom Duty &
Bhutan Sales Tax

Additional Clauses

The prices bid by the Contractor shall include all taxes, duties
and other charges imposed outside the Employer’s country on
the production, manufacture, sale and transport of the
Contractor’s Equipment, Plant, materials and supplies to be
used on or furnished under the Contract, and on the services
performed under the Contract.

The prices bid by the Contractor shall include all duties, import
duties, business taxes, income and other taxes that may be
levied in accordance to the laws and regulations in being as of
the date 28 days prior to the closing date for submission of bids
in the Employer’s country on the Contractor’s Equipment,
Plant, materials and supplies (permanent, temporary and
consumable) acquired for the purpose of the Contract and on
the services performed under the Contract. Nothing in the
Contract shall relieve the Contractor from his responsibility to
pay any tax that may be levied in the Employer’s country on
profits made by him in respect of the Contract.

The Contractor shall be responsible for payment of all levies,
royalty, taxes, etc. as applicable in Bhutan. Bhutan Sales Tax
and Custom Duty are applicable at the entry check post.

It is the responsibility of the bidders to make themselves
conversant with the relevant rules and regulations on taxation
policy of Bhutan from the RRCO (Regional Revenue and
Customs Office at Thimphu or Phuentsholing). As far as
possible, the Contractor shall procure the materials required for
the construction works such as cement, steel rods, etc. within
Bhutan.BST shall not be reimbursed for items of schedule C
(civil works supply materials).
The contractor will have to pay BST and Custom Duty at the
entry check post and submit the following documents for
reimbursement claims to Employer’s representative.
a) Original money receipt of Revenue and Customs
Divisions
b) Original Source vendor invoice/bill/cash memo of
materials for which BST & Customs Duty is paid as
reflected in the above receipt duly stamped by Custom
authorities of Bhutan

Employer will refund the claim after getting the refund from
Revenue and Custom Department. The payment towards such
taxes/duties in Bhutan will be subject to the ceiling of amount
obtained by using applicable rate on the quoted ex-works
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prices. The reimbursement of BST however will not be
applicable for goods/materials procured within Bhutan.

In case of misuse of the permit/material, suitable penal
deduction shall be made from the Contractor’s bill up to 5 times
the BST levy able on such materials.

On completion of the works, if it is observed that excess
goods/materials have been procured by the Contractor, the
BST/Custom Duty reimbursed by the contractor in case of these
materials will have to be refunded to the Employer by the
Contractor. These excess goods/materials will be assessed
based on the consumption statement entered in the
Measurement Books (MBs).

The provisions as above do not apply to the supply items under
the contract, which have separate unit rates in the contract
along with applicable BST and CD rates, as quoted at the time
of Bid. For these items, the payment for BST / CD will be
based on the actual payment made by the Contractor, subject to
the ceiling derived based on the rate (in %) of BST/CD
assumed by the Contractor at the time of Bid for each of the
items. However, in the event there is change in the applicable
BST / CD rates (in %) after 28 days prior to the due date for
submission of the Bid, the applicable differential rate shall be
based on the difference between the quoted rate (in %) and the
new rate (in %), subject to such differential being lower than
the difference in correct rates (in %) prior to 28 days before
scheduled date for submission of Bids and the new rates (in %).
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Sub-Clause 52.4
Business Income Tax &
Foreign Contractor Tax

Sub-Clause 52.5
Income Tax on Staff

Clause 53
Bribes

Clause 54

Termination of
Contract for Employer’s
Convenience

The Contractor will have to pay Business Income Tax in
Bhutan. Presently, the applicable Contractor Tax (FCT) is 3%
for non-nationals and 2% for Bhutanese Contractors. This will
be deducted from the gross amount of the bills/ invoices.

The Contractor's staff, personnel and labour will be liable to
pay Personal Income Tax in Bhutan in respect of such of their
salaries and wages as are chargeable under the laws and
regulations for the time being in force, and the Contractor shall
perform such duties in regard to such deductions thereof as may
be imposed on him by such laws and regulations.

If the Contractor, or any of his Subcontractors, agents or
servants gives or offers to give to any person any bribe, gift,
gratuity or commission as an inducement or reward for doing or
forbearing to do any action in relation to the Contract or any
other contract with the Employer, or for showing or forbearing
to show favor or disfavor to any person in relation to the
Contract or to any other contract with the Employer, then the
Employer may enter upon the Site and the Works and expel the
Contractor and the provisions of Clause 45.4 hereof shall apply
as if such entry and expulsion had been made pursuant to that
Clause.

54.1 The Employer shall be entitled to terminate this Contract
at any time for the Employer’s convenience after giving 56
days prior notice to the Contractor, with a copy to the Engineer.
In the event of such termination, the Contractor

a) shall proceed as provided in Sub-Clause 46.2; and

b) shall be paid by the Employer as provided in Sub-
Clause 45.3

54.2  The employer shall have the right at its sole discretion to
terminate or cancel the contract in whole or in-part of
the following events by giving 30 days prior notice:

a) If employer deems that the work or a part of the
work thereof cannot be completed by the
contractor within the period or extended period
provided by the contract on account of any
reason which is attributable to the contractor.

b) The contractor, without reasonable excuse has
failed to commence the work according to the
agreed work schedule specified in the contract.

c) The contractor is not executing the work in
accordance with the orders and/or instructions of
BPC and is persistently and flagrantly neglecting
to carryout his obligations under the contract, or

d) The contractor has acted unlawfully in the
performance of the contract, or
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Clause 55
Joint and Several
Liability

Clause 56
Details to be
Confidential

e) The contractor has become bankrupt or
insolvent.

In the event BPC terminates or cancels the contract in whole or
in part, BPC may after giving 14 days prior notice in writing
enter the site of the work and the contractor shall not obstruct
BPC’s action.

In the event BPC shall make entrance or cause the contractor to
withdraw from the work site in accordance with the contract,
BPC shall have no responsibility under the contract for
payment to the contractor until the work is completed and the
expenses incurred for completion of the works, the amount of
damages for delay in completion and any other expenses borne
by BPC have been ascertained.

The contractor shall be obligated to pay to BPC the amount
required by BPC or other contractors for additional costs of
installation and administration resulting from non-fulfillment of
the contract by the contractor and the damages for breach of
contract by the contractor.

If the Contractor is a joint venture of two or more persons, all
such persons shall be jointly and severally liable to the
Employer for the fulfillment of the terms of the Contract and
shall designate one of such persons to act as a leader with
authority to bind the joint venture. The composition or the
constitution of the joint venture shall not be altered without the
prior consent of the Employer.

The Contractor shall treat the details of the Contract as private
and confidential, save insofar as may be necessary for the
purposes thereof, and shall not publish or disclose the same or
any particulars thereof in any trade or technical paper or
elsewhere without the previous consent in writing of the
Employer or the Engineer. If any dispute arises as to the
necessity of any publication or disclosure for the purpose of the
Contract the same shall be referred to the decision of the
Employer whose award shall be final.
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